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| T I' S HEREBY STI PULATED AND AGREED by and

bet ween counsel for the plaintiffs and counsel for the
def endant that this deposition may be taken by Tracy
Thorpe Taylor, a Certified Court Reporter, CCR No.
939, thereafter transcribed into typewiting, with the
signature of the wi tness being expressly waived.
(Exhibit 1 was marked for
I dentification.)
KERRI TESREAU,

of |l awful age, having been produced, sworn, and
exam ned on the part of the plaintiffs, testified as
foll ows:
DI RECT EXAM NATI ON BY MR, RHODES:

Q And tell ne again -- I'msorry -- how do

you pronounce your |ast nanme?

A Tesr eau.

Q Tesreau, not Tesareau?

A No.

Q |"'mgoing to wite this down, but that
doesn't nean |I'mgoing to renenber it.

A That's all right.

Q Tesreau. Ckay. M. Tesreau, | put

Exhibit 1 in front of you. Are you famliar with
Exhi bit 17?
A Yes.
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Q And are you here today to be the

aut hori zed representative of the Departnment of Health
and Senior Services to respond to questions about the
topics on Exhibit 1?

A Yes.

Q Ckay. And can you provide us the
I nformati on responsive to question Nunber 1, please?

A For -- so for Nunber 1 for the birth
listings, | can give an estimted anmount. W' ve
provi ded sonewhere between 50 to 100. It woul d have

been at different dates throughout that tinme frane.

The costs charged routinely, our costs,
we woul d charge 50 dollars per list with a $2.50
handling fee | believe we applied to it. Format woul d
have been that we provided a paper |isting.

| don't have -- | didn't go through and
menorize all the nanmes of the individuals. The
majority of all of those requests woul d have been from
a specific individual, different random i ndi vi dual s.

| don't know the intended use of all
those listings other than it woul d have been for that
particular day for themto be verifying either a death
or a birth against that particular day. And the
restrictions given out on a single day, we woul dn't

have had restrictions.
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Q All right. So you' re saying that between

February 13, 2013 and the present that the departnent
has responded by providi ng docunents to approxi mately
50 to 100 different requests for birth listings?

A Uh- huh. Yes. Sorry.

Q | need a Kleenex. | thought there was
one in here, but | don't see one.

(O f the record.)
BY MR RHODES:

Q And are each of these requests for a --
just for one day?

A By and large the majority woul d have been
for one day. A few of them m ght have been for one or
two days.

Q And were there others for nore than one
or two days?

A Not -- | don't -- | don't think. Not
at -- not at the initial request. And | mght need to
make a distinction. W did have a request during --
["'mnot -- I'mnot sure which year it was, but it was
after 2015 in regards to the Honer G Phillips issue
in St. Louis where an entity had requested for
multiple clients a single day associated with those.
We viewed those as a request for a single day for an

I ndi vi dual .
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Q kay. So the requests for a specific

day, for exanple, you' re saying that John Doe nmay have
requested a listing of all births on Septenber 28th,
19567

A Yes.

Q And what information did you provide in
response to that request?

A We woul d have provided a listing for that
day with first nanme, |ast nane and the date.

Q O birth?

A Yes. |'msorry.

Q And | picked that date because that's the
date | was born.

A kay.

Q But you woul d provide not just ny nane.

You' d provide everybody's nane in the state of
M ssouri that was born on that day?

A Correct.

Q kay. And simlarly, if they asked for
one or two days, you provided all of the first, |ast

and date of births for those people on those one or

two days?

A Correct.

Q Did you match the first nane to the | ast
name?

U. S. Legal Support, Inc.
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A | believe so, yes. rage 10

Q And did you match the first and | ast nane
to the date of birth?

A Yes.

Q Al these were the sane date of birth --

A Ri ght .

Q -- by definition?

A Right. It was one day.

Q VWhat if they were for two days?

A For two days, they would have -- the
request woul d have been for -- I"msorry, | don't

remenber what date you gave, but say it was Septenber
1st.

Q What ever.

A If -- we would have given them-- the
request woul d have been for Septenber 1st.

Q Ckay.

A And then a request for Septenber 2nd. So
we woul d have fulfilled the two requests.

Q So the person nmaking the request, when
they received the docunents, would know t he nanes of
peopl e who were born on Septenber 1st and woul d know
t he nanes of people who were born on Septenber 2nd?

A Correct.

Q Ckay. And the 50 dollars per list, is

U. S. Legal Support, Inc.
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1 that appropriate to characterize that as 50 dollg?ge H
2 per day?

3 A Correct.

4 Q So if | ask for Septenber 1st and 2nd,

5 the charge would be 100 doll ars?

6 A Correct.

7 Q Plus the $2.50 handling fee?

8 A Correct.

9 Q And you say the paper so you -- sonebody
10 printed off the listing?

11 A Uh- huh.  Yes.

12 Q And then that paper was mailed or faxed
13 or e-nailed to the person nmaking the request?

14 A Correct.

15 Q And I'"msorry. | don't know what the

16 Honmer G Phillips situation is.

17 A There was an issue in St. Louis City that
18 cane to light -- | apologize, | don't renenber the

19 vyear, relatively recently, just within this tine
20 frame -- where there was concerns that at the tine
21 that St. Louis city was operating a hospital back in
22 the '50s, that there were instances of young wonen who
23 gave birth at the facility and were told their child
24 had died when -- and the allegation was that the child
25 had not died and had been given up for a adoption.

U. S. Legal Support, Inc.
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1 Q And the nane of the hospital was? rage 12
2 A Homer G Philli ps.

3 Q And so explain nore. You got requests

4 for --

5 A We had requests from-- | believe it was
6 froman attorney was part of the initial request

7 asking for dates of birth associated with the clients
8 that he was representing for the date that they said
9 they gave birth.

10 Q Ckay. And this attorney's request was
11 for all records fromthe state of Mssouri for a

12 particular day or dates?

13 A It was -- yes, for -- yes, | believe so.
14 | think they asked for the sane |isting that we could
15 provide under the statute --

16 Q Ckay.

17 A -- for those particul ar dates.

18 Q Even though this attorney nmay have been
19 specifically | ooking for people born at Honmer G
20 Phillips Hospital, the request was for the M ssour
21 birth listings for those dates?
22 A Correct.
23 Q And you say the request may have been for
24 nore than one date, but a date -- specific date range
25 or --
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A No.
Q -- multiple individual dates?
A Mul ti ple individual dates associated wth

the individual client.
Q kay. And did you provide those under

the sane 50 dol |l ar per day?

A We were asked to waive that fee.

Q And did you?

A | believe the departnent covered that
fee.

Q kay. Meaning the departnent waived the
fee?

A | don't believe they -- the entity that

requested it was charged, but another section within

the departnent paid the fee to Vital Records.

Q Ckay.

A | believe. But I'll have to doubl e check
on that.

Q The requester was not charged?

A | believe that's correct.

Q And | know we tal ked about this |ast

time, but to be clear, the docunents were produced by
the Bureau of Vital Records?
A. Vital Statistics.

Q Ckay. See, because you said records.

U. S. Legal Support, Inc.
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1 That's why | asked. rage 14
2 A ' msorry.
3 Q No, that's why | asked.
4 A And they're so very closely |inked.
5 Q Tell me -- that's why | asked. So do you
6 know -- so on none of these that you're aware of you
7 were -- other than the Honmer G Phillips, you knew the
8 intended use somewhat ?
9 A That's probably a correct assunption.
10 Q Ckay. The others you did not know nor
11 ask what the intended use was?
12 A That's probably correct on several of
13 them
14 Q And simlarly, you didn't put any
15 restrictions on the use of the informtion?
16 A Correct.
17 Q Okay. Al right. Wat is the
18 information responsive to Request Nunber 27
19 A In response to Nunber 2, the only
20 instance that we could recall of providing the death
21 listing was again in regards to the Honer G Phillips
22 issue, but we didn't have records of general requests
23 for death records wth the exception of the one before
24 this case.
25 Q Ckay. So you say death records. The

U. S. Legal Support, Inc.
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request -- Topic Nunber 2 specifically deals mﬁtﬁaw&l5
death |istings.

A |"msorry. Death |istings.

Q No, no. That's why I'mnmaking this

di stinction. Cbviously people request death
certificates.

A Correct.
But you're naking a distinction --
In regards to the death |isting.

-- as was |.

> O > O

Specifically to the question of the
| isting, yes.

Q Exactly. Exactly. Ckay. And by the
way, just so that we can close this |oop, death

certificates are maintai ned by whon?

A The Departnment of Health and Seni or
Ser vi ces.

Q kay. So it's the sanme departnent?

A Yes.

Q But it's a different docunent than what
we' re tal king about ?

A Correct.

Q Ckay. And in the Honmer G Phillips, you
believe there was a request for death listings?

A Yes.

U. S. Legal Support, Inc.
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Q Ckay. Because tell ne again what was
the --
A The al |l egation --
Q -- the issue.
A -- the allegation was that there were

wonmen who gave birth at that facility and were told
their child had died.

Q | see.

A But then there were allegations the child
had not died --

Q kay.

A -- and had been adopt ed.

Q So this | awer presumably wanted to | ook

at birth records to see who was born and death records

to see who di ed?

A Correct.

Q kay. And did the departnent provide the
death listings?

A Yes.

Q kay. And what was the charge for that?

A It was the sane as wth the birth. It

had asked for those fees to be wai ved.
Q And simlarly, they were provided in
paper format?

A Yes. It was ran a day at a tinme and then

U. S. Legal Support, Inc.
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provi ded. rage 11
Q Ckay. The sane thing as the birth
listings --
A Yes.
Q -- for the Honmer G Phillips?

And to your know edge, that's the only
time anyone, prior to this, has asked for death
| istings versus death certificates?
A Correct.
Q And just to further close the | oop, |
assune birth certificates are al so maintai ned by your

depart nent ?

A Correct.

Q Ckay. But you're nmaking a distinction,
as aml, between birth certificates and birth
l'istings?

A Correct.

Q Al right. Wat's the answer to
Nunmber 3?

A So we don't actually keep records of when
we have declined. | amaware that we have declined

sone requests during that tinme frane, and towards the
end of 2017 we stopped. W no | onger issued any
requests under the provisions of this Statute

193. 245. 1.

U. S. Legal Support, Inc.
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Q |"'msorry. You stopped making denig?gegf
you stopped --

A | ssuing. W denied all requests.

Q Oh. You didn't stop neking denials. You
st opped providing listings?

A Correct.

Q kay.

A ' msorry.

Q No, I'm-- that may be what you said,
but -- okay. So let's start at the beginning.

A kay.

Q So you say that was |late 20177

A Yes.

Q kay. So between -- let's break this up

then. Between February of 2013 and before this change
in late 2017, do you believe there were requests for

birth listings that were deni ed?

A Yes.

Q Okay. But you don't have a -- the
departnent doesn't maintain a list of what those were?

A Correct.

Q kay. Do you have any idea how nmany?

A No. |I'm-- |I'maware of because | just

recall at |east, you know, a couple.
Q kay.

U. S. Legal Support, Inc.
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A But | don't have nunbers. rage 19

Q Do you recall what the requests were for?

A One of themin particular that | do
recall, it canme from an adoption placenent type agency

or charity. And we redirected them because the
Adoptee Rights | aw had passed, that there were now
provisions in place to all ow people to request records
t hat woul d be nore hel pful than probably this -- this
process.

Q Ckay. Do you recall the reason for
denyi ng any of these requests?

A In that instance for the exanple that |
just gave, there's another process --

Q Sur e.

A -- that would be nore hel pful. There was
ot hers where they would request it under this statute,
but they would ask for nore information to be included
in it than what is provided under the statute so we
woul d say we can't do that, we can't provide it under
t hat regard.

And then at the tine the determ nation
was nmade we would no | onger provide |istings under
this, it was because we were requesting to renove this
statute. So when the determ nation was nmade to nmake a

request to repeal the statute, the decision was nade

U. S. Legal Support, Inc.
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_ _ Page 20
not to issue under it anynore and then al so because of

t he Adoptee Ri ghts passage.

M5. BLIGH | just wanted to clarify that
when you're answering with regard to Nunber 1 or
Nunber 2 -- and, Bernie, | want to nmake sure that
you're confortable with this too, that again, she's
not making -- she hasn't made specific reference to
t he request made by your client, Reclaim The Records.

MR. RHODES: Sure. | know that.

M5. BLIGH You're just trying to get
general information.

MR. RHODES: Exactly, exactly, exactly.
Absol utely, absolutely, absolutely. Yeah.

BY MR RHODES:

Q Ckay. So if a -- you said a lot in that
| ast answer so let's just break it up into bite size.
You said a request nmay ask for nore than what's
al | oned under the statute?

A Correct.

Q And | know we have a di sagreenent on
whet her the statute requires or permts disclosure.

A Yes.

Q But do we have an agreenent that what is
al | oned, either nmandatory or perm ssive, is the nane

and date only?

U. S. Legal Support, Inc.
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A Correct.

Q Ckay. And that's true for both the birth
and the death records?

A Correct.

Q So soneone m ght ask for nane, date and
say county?

A Correct.

Q That you would -- would you deny the
request outright or would you say, W could only
provi de the nane and date?

A ["mnot sure if we were consistent. W
woul d have sai d no.

Q Sur e.

A |''msure there were occasi ons we woul d

have said, W can only provide X under the statute
or -- and I'"'msure there were tinmes that we said, W
can't provide that under this statute.

Q kay. Al right. So then in late 2017,
you said the departnent changed its policy and began

conplete denials of all requests for birth [istings?

A Correct.

Q Ckay. Were there any exceptions to that?
A Not to nmy know edge.

Q And why was that change nade?

A Because we were -- also at that tinme nmade

U. S. Legal Support, Inc.
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. . ) Page 22
the determ nation that we would be putting forward a

request to renove this provision from statute.

Q Ckay. And was that request nade?
A Yes.

Q And who was that nade to?

A It woul d have gone through the

| egi sl ative process through the Governor's O fice and

that entire process.

Q Ckay. And what happened to that request?

A | believe we were given permssion to
proceed wth trying to have that renoved. | -- it did
not pass.

Q kay.

A The provision has not -- | nean our

proposal did not pass during that session.

Q And do you renenber which session that
was ?
A So if we didit in 2017, it -- it would
have had to have been for this -- this current
sessi on.
kay. Wiich is now --
I n 2018.
-- over?

VWhi ch is now over.
And it did not pass?

O > O > O
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A It did not pass. rage 23

Q But is it still the policy of the
departnent to deny all such requests?

A Yes. And it wll nost -- can we do

sonething off the record for a second?

M5. BLIGHE Are you fine with that if we
t ake a nonent ?

MR. RHODES: Yes. Yes.

(O f the record.)

THE W TNESS: Can you restate your
guestion?
BY MR RHODES:

Q Sure. The General Assenbly session at

whi ch the request was nmade has now expired. So ny
question is, does the departnent continue its policy

of denying all birth listing requests?

A At this tine, yes, we do.

Q And why?

A Because we' ve had informal discussions
that we will ask again, we will proceed again, but

t hat has not been formalized. W're in the mddle of
that process right nowwth the Governor's Ofice.
And | can't really cone out and state that the
departnment will pursue a course of action yet.

Q kay. And what's the answer to Question

U. S. Legal Support, Inc.
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Page 24
Nunber 47 J

A | don't believe we had any in regards to
Nunber 4 that we declined. Because as | had stated
earlier with the exception of Honer G Phillips, we
had not had requests.

Q And what's the answer to Question Nunber
57?

A It's primarily an informal process. Wen
the listing cones in for a single day, it would be
evaluated, if it nmet the requirenents of the statute,
a listing for a single day wwth the specified data
el emrents, and then it woul d have been approved.

Q And who woul d have done this review?

A More than likely it would have been our

state registrar.

Q Ckay. And then | believe during the
rel evant tinme both of themwere a he?
A Yes.
Q Ckay. Then when he approved it, how was

It then processed?

A It woul d have been processed in the
manner we said. A single day woul d have been run; the
docunent, you know, produced; and then either scanned
in or made a PDF; and either mailed or e-mailed or

faxed to the requester.
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. Page 25
Q And is there, for lack of a better word,

a formthat the registrar approves this request on and
forwards to sonebody in -- I"'mgoing to call them data
processi ng?

A Right. | don't -- | don't know. |'l]|
have to doubl e check on that.

Q kay. Ckay. And Nunber 6, the answer

there is the sane?

A It would be the sane, yes.

Q Ckay. And again, the only one that
you're aware of is the Homer G Phillips on the death
| i stings?

A Yes.

Q And just because | don't know anyt hi ng
about the Homer G Phillips, is that still ongoi ng?

A | think by and large it's been settl ed
and sorted out.

Q kay.

A But | don't know if there's --

Q I"'mnow fascinated by it. [I'mgoing to
| ook- -

A | think there was found to be confusion

in some of the initial --
Q Yeah.

A -- allegations, but | don't know. | nean
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it wasn't a lawsuit wth the departnent, so -- rage 20
Q Got cha.
A -- | don't know if that's been settled
out.
Q And like | say, | never even heard about

kay. Then Nunber 7, prior to the change
in policy, the procedure was the sane, the registrar
woul d revi ew t hese?

A It would be an informal review. And in
sonet hing that they suspected or thought fell outside
the paraneters of the statute woul d have been
questi oned.

Q kay. And then who woul d have answered
t he question?

A It would have been di scussed nore than
|ikely with section adm nistrators and divi sion
adm nistration and the Ofice of General Counsel.

Q kay. And then what about fromlate
Novenber 2017 forward? Wo would have nmade t hat
decision to deny all requests?

A That deci sion was made and finalized
wWithin the Departnent Director's Ofice, so the
departnent director, Ofice of General Counsel.

Q And when you said the depart nent
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director, who was that in |late 20177 rage 21
A | believe Peter Lyskowski .
Q And he's now gone?
A Correct.
Q And | don't renmenber the nanme of the

current one.

A Director Randall WIIians.

Q Yes. And he's still there?

A Yes.

Q Ckay. But this decision was nade, you

t hi nk, before he arrived?

A Yes.

Q And has there been a formal decision to
continue the denials while you determ ne whet her
you're making a new request to the legislature or is
it just the old denial is still in effect?

A We just continued with that denial.

Q Ckay. GCkay. Nunber 9, please, if you
could tell us the answer to that?

A So the hourly rate woul d have included an
average of the salaries of the enployees that woul d
have worked on this type of request, as well as their
fringe benefits and any allocations that woul d have
been included in their tine.

Q Ckay. Do you know who the enpl oyees were
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that are included in this? rage 28

A We know the cl assification of enployee
t hat woul d have --

Q Do you know what those classifications
are?

A It would have nost |ikely been a research
anal yst one, two or three.

Q And do anal yst ones have a different
hourly rate than two or three?

A Yes.

Q kay. And is the research analyst the
only type of enpl oyee whose tine would have been used?

A Most |ikely.

Q Ckay. And the average hourly rate of

what the person was actually being paid plus --
A No. It would have been the average

hourly rate of that classification.

Q O that classification?

A Yes.

Q Right. So -- but you're saying -- and |
have no i dea what these people nmake --

A Uh- huh.

Q -- so we'll use 15 dollars an hour.

A Yeah, that's fine. Because | don't know

t he nunber either.
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_ Page 29
Q That's what you hear about in the news

every day now is 15 dollars an hour.
So if that person actually nakes
15 dollars an hour plus fringe benefits, you would
have used 15 dollars an hour in this cal cul ation?
A We woul d have used the average of that
classification. |'mgetting hung up between the

person, sO --

Q kay. Well, that's where -- that's where
"' mconfused. | just assune -- and this is obviously
maybe where we're having a disconnect. | assune

everyone who's a research anal yst one nakes the sane?

A And that woul d be incorrect.

Q That's where we're having a probl em
A Ckay.

Q | assune you nmade 15 dollars an hour

because you're a research anal yst one and | nade
16 dollars an hour because |I'm a research anal yst two,
and Shawna made 17 because she's a research anal yst
t hr ee.

A No.

Q Ckay. You're saying you could nmake
anywhere between 15 and 20 dol |l ars?

A Correct.

Q And | could make anywhere from 20 to 257
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Page 30
A Correct.
Q Now | understand the confusion.
A So we woul d take the average of each of

t hose three ranges and then average that.

Q So let's say in ny exanple that the
research anal yst one gets paid anywhere between 15 and
20. You woul d use $17.50 --

A Correct.

Q -- to calculate the hourly rate?

A Correct.

Q kay. It's easy once you understand.

And then in addition, you would add to that you said

the fringe?

A Fringe benefits.

Q And how was that determned? |s that the
sane for every enployee in the departnent?

A There's a generalized rate, yes.

Q Ckay. And then an allocation --

A Uh- huh.

Q -- what does that nean?

A We have an indirect allocation and

then -- I'"'mtrying to renmenber on the invoice of
whet her it was broken out. There was a server charge
allocation and -- for sonme conputer issues, but |

don't know if that was put into the rate for the --
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_ Page 31
the hourly rate for the enployee or if that was
separate shown on the cal cul ation.

Q kay. So let's assune for the nonent

that you're responding to a request for birth listings

or death listings that doesn't require conputer tine.

A kay.

Q But it requires sonebody to go | ook at
sonet hi ng.

A Uh- huh.

Q So you would charge for -- in our exanple
the $17.50 --

A Uh- huh.

Q -- if it took them an hour, plus the
standard fringe benefit --

A Uh- huh.

Q -- per hour?

A Yes.

Q And then if they didn't use any actual
conputer tine, is there also an allocation?

A Yes. That indirect allocation would
still be there because it is charged on the

departnent's personnel.
Q Okay. And how is that determ ned?
A That is a cost allocation nethod that is

determ ned by the D vision of Adm nistration and
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approved by the federal governnent.

Q
ever ybody?
A

Q
A
Q
A

Q

Ckay. And is that the sane for

Yes.
And do you know what that is?
Currently? | --

That woul d be fine.
-- think we're about 23 percent.

|"'msorry. But | have absolutely no idea

what that neans. Using ny exanple of one hour at

$17.50 --
A.
Q.
A.
Q
A

head.

Q
A

Uh- huh.

-- and fringe, to make ny math easy --
Uh- huh.

-- $2.50. So I'mat 20 dollars.

So | don't do good nental math in ny

Ckay.
The 23 percent would be applied to this

dol I ar anmpbunt (i ndicating).

Q
A
per cent age.
Q
A

kay. To the 20? So now - -

Much like fringe is. So fringe rate is a

kay.
So when you start with your 17.50 an
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Page 33

Q Ckay.

A -- and you have a standard 48 percent
fringe rate, that would apply to that hourly rate to
conme up with a dollar anpbunt and then the indirect

woul d be charged against the two of them

Q Got cha.
A Fri nge and personnel.
Q Gotcha. GCkay. And you think it's

roughly 23 percent?

A It is right now.

Q Ri ght now?

A Uh- huh.

Q kay. Ckay. Now, Nunmber 9 relates to
the hourly rate for enployee tinme and Nunber 10
relates to the hourly rate for analyst tine. |Is
there -- you had said earlier you believed that al

the tine was for a research anal yst one, two or three.
A Correct. [|I'mnot sure what the
distinction is in the questions between anal yst and
enpl oyee.
Q Ckay. So you believe that the answer to
Nunber 9 is the sane as the answer to Nunber 10
because you believe the only enpl oyee's tine who was

charged was nost |ikely an anal yst?
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A Uh- huh. Correct. Page 34

Q Ckay. GCkay. And what's the answer to
Nunmber 117

A The nunber of hours | believe was

determ ned on the days requested. So they'd had a
very large --
Q On the nunber of days --

A -- tinme franme. So the nunber of days
r equest ed.

Q kay.

A And | believe they estinated

approximately 10 m nutes a day, so they would have
taken that calculation. So they would have taken the
nunber of days tinmes 10 mnutes and then divided it by
60 m nutes to get the nunber of hours.

Q kay. So hypothetically if she'd asked
for 365 days, because | guess it really is 365 because
are people born and die --

A Correct.

Q -- not just week --

A W don't get weekends off.

Q Not just week days. As soon as | said
that, | was like that's kind of -- of course that's

true.
Al right. So if it's 365 days for a
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1 vyear, 10 mnutes a day would be 3,650 m nutes? Page 35
2 A Uh- huh.

3 Q And then divide by 60 to get the nunber
4 of hours. So that would be 60.833 hours in this

5 hypot hetical ?

6 A Yes.

7 Q And then you would apply that tines the
8 rate that we just discussed above?

9 A Yes.

10 Q Ckay. How was the 10 m nutes per day of
11 request calculated or determ ned? Calculate mght be
12 the wong word.

13 A We' d asked staff for input.

14 Q kay.

15 A And t hey suggested that we use that.

16 It's ny personal opinion that that is a |l ow estinmate.
17 Q kay. And do you renenber when you say
18 "staff," who was asked this or who provided the

19 10 m nutes?
20 A | would have to go back and ask
21 specifically. It would have been staff within the
22 Bureau of Vital Statistics.
23 Q And that would be to do what?
24 A To enter the information into the
25 conputer system make sure all the correct boxes are
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_ Page 36
checked and the progranm ng and paraneters and

everything is set appropriately to run the report
and -- and get it generated.
Q Ckay. And this is all done via one or

nore conputer systens?

A Yes.

Q kay. Al the records that have been
requested here are maintained on one or nore conputer
systens?

A Correct.

Q None are manually on paper anywhere that

you were at |east going to review?

A We woul d not be pulling manual paper
records to count them no.

Q Ckay. And was the nethodology to
determ ne the nunber of hours the sanme for the death

| istings as requested in Topic 117

A Yes.

Q The sane 10 mi nutes per day?

A Yes.

Q Are the -- in big picture terns, the

birth listings and death listings maintained on the
sane conputers?
A They' re mai ntai ned probably on the sane

servers.
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Q Kay. Page 37
A Not -- they're not maintained on
I ndi vi dual conputers.
Q Ckay.
A They're within a conputer system
Q Ckay.
A. An information system
Q And the sane information systen? The

birth and death are on the sanme information systenf
A | believe so.
Q In arriving at an estimate of 10 m nutes
per day, was that nethodol ogy used on the assunption

that there woul d be specific searches for each day?

A. Yes.
Q So the estimate of 10 m nutes per day was
for a -- one or nore research anal yst one, two or

three to enter a separate search for birth |istings

for each specific day that fell within the request?

A Yes.
Q And the sane for the death |istings?
A Yes.

Q Al right. Topic Nunber 13 asks when the
departnent determined that the |ist requested by ny
client could be run one year at a tine rather than one

day at a tine?
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A. Well, | think we had sone e-mails f52%$ >
you around August or so of -- | don't renenber if it
was 2016 or 2017. |I'mguessing it was 2016, if |
remenber correctly.

Q Yes. Yes.

A I ndicating that there was sone internal

di scussi on and di sagreenent within the departnent.
The anal ysts, the Bureau of Vital Statistics where we
were making the determ nation of the 10 m nutes per
day, were operating under the assunption that's what
the statute al |l ows.

So when we were saying we can run it this
way, the Departnment Director's Ofice and the Ofice
of General Counsel were understanding themto say we
can't technologically run it that way. There was a

tine in there that there was a di sconnect.

Q Just |like we had our disconnect
earlier --
A Correct.
Q -- on what a research anal yst one nakes.
A Uh-huh. It was a disconnect where the

Director's Ofice and OGC believed us to be saying it
could not be done. W were saying because of statute,
we didn't believe we could do it that way. They

didn't understand it could be done that way. The
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. Page 39
anal yst knew it could be done that way --
Q Ckay.
A -- technol ogically.

Q That's what happens when you play | awer.
They shoul d have stayed at a Holiday I nn Express the
ni ght before. They would have got it.

Ckay. So the answer to Topic Nunber 13
is the -- I'lIl call themthe anal ysts knew all al ong
that technologically they could run it one year at a
time?

A Technologically we knew it could be run
i n batches. How big of a batch we could run, given
our technol ogy paraneters and limtations at the
State, we were unsure of.

Q Ckay.

A How - - because sonetines you put in those
bi gger batches and what happens is it just churns and
never actually runs.

Q Exactly. Yeah. Yeah. But the people
and the Bureau of Vital Statistics had been saying, W
can't run it other than a day, because they thought
that's the only thing they could do under the statute?

A Correct.

Q And then follow ng ny exchange of

correspondence with the Ofice of General Counsel,
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: : Page 40
t here becane an understanding that if we can run it in

batches -- | guess the question was asked can you run
It in batches and the answer was yes?

A Correct.

Q Did there cone a conclusion that you

could run it in one-year batches?

A Tech-- technol ogically, yes.
Q kay. Yeah, forgetting the |egal issue.
A Correct. Because |I'm-- | don't know

that that's ever really been resolved of whether it
can be done that way or not.

Q Sure. Yes. And | didn't nmean to -- |
didn't nmean to ask that. | neant to ask again this
idea that if you get too big a batch, it just sits
t here and runs.

A Correct.

Q Did you determ ne that you could run a

yearly batch and that would be effective?

A Yes.

Q kay. Do you know -- did you | ook for a
decade batch, do you know?

A | do not believe we did. | believe based
on their daily work with it, that that would not -- it

woul dn't run.

Q Ckay. So you believe sonewhere
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_ Page 41
bet ween -- you believe a one-year batch would work and
a ten-year batch would unlikely -- not work. WAs

t here any assessnent of anywhere between those two?

A | don't think so.

Q kay. And in terns of this one-year
batch working, did that matter if it was birth or
death records?

A No.

Q Did it matter if it was -- I'magoing to
call themolder listings versus newer |istings?

A | don't think so. Not for the year. |
think -- | think they ran. Actually, | shouldn't say
t hat because | don't know that we -- we tried a year
and it ran.

Q What ever you - -

A | don't know that we tried old ones and
then new ones to see. And there is differences in the
t echnol ogy of how the ol der records were stored and
mai ntai ned and there's differences in where the data

el ements were, because those certificates have changed

over tinme.
Q That's why | was asking. Yeah. Yeah.
A Uh- huh.
Q kay. Al right. So you' ve answered 14,

how t he departnent determined the list could be run
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. . . Page 42
one year at a tine. Al right. Wat is the -- Topic

15, what is your response?
A My response is we always knew that they

wer e governed under that statute.

Q And Nunber 16, what is your answer?
M5. BLIGH And just for purposes of the
record, I'mjust going to object to the extent that it

seeks any communi cati ons between counsel and any
attorney/client privileged conmuni cati ons.

THE WTNESS: It's ny understanding there
was a neeting held, I was not at that neeting, with
our division director at the tine.

BY MR RHODES:

Q And |'msorry. That would have been?

A Har ol d Ki rbey.

Q Ckay.

A And the Departnent Director --

Q And that woul d have been?

A -- Peter Lyskowski, Deputy Director Brett

Fi scher, and our Ofice of General Counsel to discuss
the issue. And that was at the tinme that they had
made the determ nation to exercise discretion and not
rel ease the information.

Q And do you know when that neeting

occurred, approxi mately?
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A I"'mtrying to renenber the date. |Fﬁ?%‘8
try to go back and I ook themup. | want to say it was
around -- it was in August. | just don't renenber if
It was 2016 or 2017.

Q It would have been 2016.

A kay.

Q And to your know edge, was that the first
time that the director had any invol venent in
responding to this request?

A | -- 1 don't know. | don't know at what
poi nt the director was brought in.

Q You're not aware of any involvenent he
had bef ore?

A There may have been e-nmails. | don't
know.

Q kay. But you haven't --

A | hadn't sat down and | hadn't seen

meetings or anything |ike that, no.

Q And the same with M. Fischer?

A M. Fischer was aware of the issue
because | think he had sone conversati ons when we were

wor ki ng on costs --

Q kay.
A. -- on invoi ces.
Q And is he still there?
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A No. He's retired. rage 44

Q And M. Kirbey had been involved --

A Uh- huh.

Q -- all along?

A Correct.

Q Al right. And Topic Nunber 17, what is
your answer to that?

A So there have been concerns raised about

rel easing the entire database of those born or died on
a certain date with their nanmes. There is well
docunent ed research that by sinply having a person's
name, place of birth, which is certainly included in

t hat because it's only people born in Mssouri -- so
havi ng a person's state that they were born in, their
name and their date of birth is enough information to
all ow people to calculate Social Security nunbers.

And by placing all of that information
online in a searchabl e database, it nmakes it very easy
to use algorithnms and conputer programmng to
correctly generate individual's Social Security
nunbers.

Q Then why does the M ssouri Secretary of
State do that very thing?
A The death information that they put out

cannot be put out until after 50 years.
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Page 45
Q "' mover 50 years old. Soneone coul d
hack ny identity under your theory.
A No. They have to be dead for 50 years

before that information is released in the M ssour
Secretary of State's database.
Q And why is that?

A For privacy.
Q No, | nean is that by statute?
A | don't know. | wll have to double

check on whether that's statute or regulation, but I
know we are prohibited fromreleasing it. W do not
turn it over to the Secretary of State's Ofice. And

they release it at 50 years after the death.

Q kay. But you don't know what the reason
for the delay is?
A |'"d have to --
Q | nmean, the statutory or regulatory
reason?
M5. BLIGH |'lIl just object to the

extent that it calls for a |l egal conclusion.
THE W TNESS: kay.
BY MR RHODES:
Q You don't know? | nean if you don't
know, the answer is you don't know.
M5. BLIGH [|If you don't know --
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THE WTNESS: | don't know. Page 40
BY MR RHODES:
Q Yeah. Ckay. 17 actually is the process
by which this decision was nmade.
A Uh- huh.
Q Was that the sane process? There was a

neeting with the director, the Assistant Director
M. Kirbey, and the Ofice of General Counsel?

A Yes.

Q Ckay. Was anyone el se consulted as to
this security concern?

A Qut si de of the departnent?

Q Qut si de of those people who attended the
meet i ng.

M5. BLIGH And again, just limt --
object to the extent that it calls for attorney/client
commruni cati ons.

Qut si de of that, you can answer.

THE WTNESS: CQutside of the individuals
| told you in the neeting --

BY MR RHODES:

Q Ri ght .

A -- nyself and staff that deal with vital
statistics and vital records had brought those

concerns forward through ne to the departnent.
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_ _ Page 47
Q And when did you bring those concerns
f orwar d?
A | don't renenber the exact date. Those

concerns had been brought forward for sone tinme during
this process.

Q By you?

A By ne and ny staff. There were internal
di scussi ons, yes.

Q And how did you -- you said you brought
t hese concerns forward. Wo did you forward your
concerns to?

A M. Kirbey.

Q Ckay. And did you do that in witing?

A | think it was probably primarily verbal.

Q Do you believe -- do you recall any
writing where you raised this concern? Any e-mail or
meno or anything in witing where you raised this
concern?

A | forwarded sonme links to sone articles
that tal ked about the research that -- when that had
cone out, that there was a possibility for people to
obtain Social Security nunbers fromthis information.

Q Ckay. So you're saying that there's, on
the internet, information about using a date of
birth --

U. S. Legal Support, Inc.
(312) 236-8352




KERRI TESREAU July 27, 2018

1 A There are published articles about rage 48
2 research done | believe by Cornell University about a
3 study that they did that shows how that information

4 can be used to determ ne Social Security nunbers.

5 Q And you believe you forwarded |links to

6 that research to M. Kirbey?

7 A Yes.

8 Q kay. Anything el se?

9 A Ver bal di scussi ons.

10 Q Anything else in witing?

11 A Not that | can recall.

12 Q And are you aware of anyone el se

13 providing input or raising concerns about security

14 relating to these requests?

15 A In regards to 17 through the process?

16 Q Yes.

17 A I"monly asking for the distinction

18 because you have sone questions | ater about

19 communi cations or those who have sent stuff, so |

20 don't know where to --

21 Q kay. Well, this is the process going
22 into the request to deny based upon the security

23 concerns. So this would have been information that
24 was given to the decision nakers prior to the decision
25 being made in August of 2016.
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Q Ckay. Nunber 18. Can you provide us the
answer -- the departnent's answer to Nunber 187

A So I'"ll just -- 1'Il take themone at a
tine.

Q kay. That woul d be great.

A Ckay. So it's ny understandi ng the

Social Security Death Master File, you have to be
credentialed to utilize that system So you have to
go through a process. And those with a legitinmate
need to view that information are then granted access
and they can use that to verify for enpl oynent

pur poses that the Social Security nunber of enployees
Is valid and other |egitimte business reasons such as
that. That's ny understanding of the Social Security
Death Master File and how it's accessed.

Ancestry.com | can't speak to it. W
don't provide theminformation. They find it from
publicly avail able sources is ny understandi ng or what
people voluntarily put into that system But the
Departnent of Health and Seni or Services does not
provi de them information.

| can't speak to the California Birth
Index and their laws. | don't -- | don't know what

governs them
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1 And the Death Certificate Database g?g$ﬁg)
2 Mssouri Secretary of State's website, as we

3 discussed, that information is only nade avail abl e

4 upon 50 years of a person's death.

5 Q | want to go back to the California Birth
6 Index. The question wasn't what are they allowed by

7 lawin California to post. The question is please

8 explain the material difference between the security

9 concerns allegedly presented by Ms. Ganz's request and
10 the information available in the California Birth

11 Index. And your answer is?

12 A | don't know what information is

13 available in the California Birth |Index.

14 Q And the sanme thing is true with

15 Ancestry. con?

16 A Correct.

17 Q So you're not sitting here testifying on
18 behalf of the departnent today that there are

19 differences between those security concerns regarding
20 the request by Ms. Ganz and Ancestry.comor California
21 Birth Index because you don't know what's avail abl e

22 there?

23 A | don't know what's avail able there. |
24 don't know if they are different. |If they're offering
25 the sane information, | would say the security
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2 Q Topic 19, what is the departnent’'s answer
3 to Topic 19?

4 A As the request was di scussed and

5 evaluated in that neeting, it's ny understandi ng that
6 as -- in wrking to get to a nore reasonabl e cost

7 estimte, we seemto have perhaps gotten away fromthe
8 statute, which is a single listing for a single day.

9 And that's not what was asking to be provided.

10 So as we tried to be nore reasonable in
11 cost, it seened that we may be slipping farther away
12 fromwhat's allowed under the statute, and that's a

13 question that's still up for discussion and deci sion;
14 not by nme. And then the issue of the security was --
15 is a big deal and how they were going to post and use
16 that information. And so the departnent exercised its
17 discretion not to release this information.

18 Q But to be clear, you say you've been

19 raising security concerns since day one?
20 A Correct.
21 Q Were people just not listening to you?
22 A There was internal discussion
23 regarding -- it was -- it wasn't a matter of not
24 listening. It was a matter of | believe focusing on
25 going through the process. W were asked what it
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woul d cost to do it. Figure out the cost and we'l

tal k about going forward.

Q Wasn't that --

A Because the first question was what was
t he cost.

Q Wiy was that the first question?

A | can't -- | can't speak to that.

Q Does it nmake any sense to go through

literally nonths of calculating the cost if the
request was going to be denied all al ong?

A | can't speak to that.

Q Wasn't that a waste of your tine and

everybody el se who worked on the cost estimtes?

A W were followng directions we were
gi ven.

Q And who --

A We were asked.

Q -- gave those directions?

A W -- the request cane forward and it
asked -- that is typ-- that is not an unusual process.
When the question cones in, the first -- because,

frankly, a lot of tinmes when soneone asks for
Information, aside fromthis request, the requester is
interested in how nuch is it going to cost. Because

It's going to nmake a difference to the requester of
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whet her they actually want to go forward with it or

not .

And so that -- it wasn't a matter of
trying to waste tinme or do this. That's just sinply
how it goes a lot of tinmes. Because we don't start on
pulling information frequently until we can give the
requester a baseline estimte and they can say, yeah,
| actually do still want to go about this.

Q Can you think of any tine where it's
taken nonths to arrive at a cost estinmate?

A It all depends on the nature of the
request.

Q That wasn't ny question. Can you recall
a tinme, other than here, where it's taken nonths to
arrive at a cost estimte?

A | don't know. |'d have to go back and
|l ook. | can recall tines that it has definitely taken
nore than a couple of weeks to conme up with a cost
estimate, particularly when we're trying to nake a
cl ear determ nation of what specifically is being
request ed, which happens frequently.

M ght not have happened with this
particul ar one, but people request stuff nuch |ike
we' ve had our discussions and don't fully understand

what one is asking for. So there's been nore than one
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occasion where it's taken significant tinme because we

have | ots of di scussions about, you know, this is what
you asked for but this is howthe data is. |[Is that

what you neant? And back and forth on the costs.

Q But that's not -- that wasn't the del ay
here, was it?

A The delay here was a debate over the
cost.

Q The request -- the original request made
Is still the request outstanding now, for the nanes

and dates only. Correct?

A Yes. Correct.

Q And that would be a listing by day of
persons born and a listing by day of persons who died?

A Correct.

Q So that was the original request?

A Yes.

Q And that's the request you spent nonths

cal cul ating how much it would cost to produce
responsi ve i nformation?

A Yes.

Q And so why was there a decision nade to
deny the request only after nonths had been spent
determ ning the cost?

M5. BLIGH |'mgoing to object that
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that's been asked and answered with respect to her

response to Nunber 19.

You can go ahead and answer again if
you' d |ike, but --

THE WTNESS: So, you know, the initial
request we tal ked about earlier, the disconnect
bet ween whether it can be -- whether legally it can be
run on one day and technologically. So that took sone
time going back and forth with two sides not really
under st andi ng before that cane to becane clear.

And then with your request that it be run
a year at a tine and then, you know, neking the
determ nation can that, in fact, be run a year at a
time technologically. So getting -- that took sone
time getting to that point alone. Because those are
two -- as you know in the cost estimates, two very big
differences in that cost estinate.
BY MR RHODES:

Q Let nme stop you there. | agree with all
that. And then | got a revised cost estinmate of
approxi mately 5,000 doll ars.

A Correct.

Q And that was based upon running by year
rat her than by day?

A Correct.
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Q So a determ nation had been nmade then

that running the two respective requests by year woul d

cost a total of approximately 5,000 dollars?

A Uh- huh.

Q Yes?

A Yes.

Q Ckay. The request had not been denied at
t hat point.

A It had not been denied at that point, you

are correct, but it also had not been approved.
They -- they only focused on the cost to see if that
was the direction that the requester wanted to go.
And that is comon practice with any request that
cones in, whether it's this one or not. The initial
focus is on what would it cost, to see if the
requester is still wanting to proceed.

And then -- and this has just been the
practice. Then they | ook at, okay, we can provide
it -- not -- not -- technically we can provide it. W
can generate the requested information or we have the
requested information, determ nation and the cost of
it. And then they proceed to now are we allowed to
rel ease it.

They start with the physically poss-- is

It possible to even do what the request was and what
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Is the cost if it's possible. And then they focus on

t he and now can we.
Q So a determ nation was nmade that it was
physically, slash, technologically possible to fulfill

the request at a cost of approximately 5,000 dollars?

A Correct.

Q So then what happened between t hat
determ nation and the determ nation to deny the
request ?

A At that point under any -- on al nost all

of our requests then they shift to, okay, technically
it's possible. And then they shift focus and they
gave -- they sent you the cost and then they shifted
their focus to, okay, what's now al |l owabl e and what
can -- you know, should be allowed and shoul d do.

And then ny understanding is at that
poi nt is when they began | ooking at the specificity of
the law, a listing by a single day -- we seened to be
getting away fromthat |anguage -- and the security
concerns. And the decision was nade to deny.

Q kay. You have said a couple tinmes now
the law allows a single listing for a single day. But
you agreed earlier that the production would have been
everybody born on a specific -- on one day and then

t he next sheet, the next table would have been
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everybody born on the next day -- rage o8

A Correct.

Q -- correct?

A Correct.

Q So that would be a single listing for a
single day. Correct?

A That would be a -- a database of an
entire year.

Q A dat abase of 365 single |istings of
si ngl e days?

A Correct.

Q And so are you saying -- this is why I'm

asking this. Are you saying the request was denied
because it was not a request for a listing of
I ndi vi dual s born on a single day?

A "' m saying the request -- when they
| ooked at it, | don't -- I don't know that |egally
It's ever been determ ned would that actually fit
that. But we were unconfortable because it appeared
to be getting farther away fromthe | anguage of the
statute.

Q Ckay. But the specific question here is
the reasons or reason the M ssouri Departnent of
Heal th and Seni or Services decided to deny the

request. Are you saying the request was denied
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because the request did not conply with 193.245 or --

A |'"msaying that we're not sure it would
have conplied wwth that. And that, coupled wth our
security concerns as well, led to the determnation to
deny the request.

Q So you are not testifying on behalf of
the departnent that the request at issue here did not
conply. You are only testifying that the request at

| ssue here may not conply?

A That's ny understanding, but |I -- | was
not at that neeting, so | don't --

Q Well, you're here to testify on behal f of
the departnent in response to these topics. Correct?

A Yes.

Q And so your answer is not your personal

know edge, but what the departnent knows. You
understand that ?

A Yes, | do. | didn't have -- | did not
have specific discussion on this specific topic in the
manner that you've presented it.

Q So on behal f of the departnent, your
answer is, in response to Topic Nunber 19, that the
request was denied for two reasons. One, because of
security concerns. Correct?

A Correct.
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Q And we di scussed those?
A Yes.
Q And two, because the request may not --

but the departnent did not determ ne whether it, in
fact, did not, but the request may not conply wth
193.245; is that correct?

A Yes.
Q And the answer to Topic 20 is what?
A Garl and Land was the previous state

regi strar for the departnent.
Q kay.
A | think he -- he was there for a very

| ong tinme, 30-plus years.

Q And he's now retired?

A Yes.

Q And M. Ward replaced hinf

A No. There was anot her person in between.
Q There was an interimin between?
A There was anot her, uh-huh.

Q Do you know that person's nane?
A lvra Cross.

Q ["m sorry?

A lvra Cross.

Q And M ster?

A Ms.
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Q Ms. | didn't recognize the nane. f?ge ot
Ms. Cross still with the departnent?

A No. Retired.

Q She's retired. And Topic No. 21, what is
t he response?

A To ny know edge, after there was sone

press articles, Grland Land reached out to the
departnent and forwarded sone information to us that
he had forwarded to others. And then he had al so nade
a phone call to one of our staff nenbers saying that
he was willing to help if we needed any assi stance.
These were unsolicited comruni cati ons.
And at that tinme he also offered help for if we needed

assistance in repealing the statute, that he would --

he was volunteering to help. It was unsolicited.
Q And did he actually provide any
assi st ance?
A Not to ny know edge, no.
Q And what was -- what efforts did the

departnent go to to get the statute repeal ed?

A We woul d have nade a request to the
Governor's O fice as part of our |legislative policy
for the session, that we would request the statute be
r epeal ed.

Q And was there anything done beyond that?
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A | believe there was a bill filed. So |

bel i eve our legislative |liaison probably spoke with a

|l egislator. | can't recall which one filed the bill,
but | do believe there was a bill filed or that
| anguage was put into an existing bill to have it

repeal ed, but that bill did not pass.

Q And was there a hearing on that bill?

A |'d have to go back and doubl e check.

Q Are you aware of any activities on behalf
of the departnent to support that bill besides asking

that it be introduced and the --

A ' mnot aware of us actually testifying.
| don't know that they would have needed us to testify
at that particular point in tine.

Q And you're not aware of there being any
hearing on it?

A " mnot specifically aware, but | assune

that there were.

Q kay. And do you know if it ever got out
of the commttee?

A No. | didn't followit that closely to
see which stage it got to.

Q Do you know what commttee this was?

A No. |1'd have to go back and check.

Q And what's the answer to Topic 227
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1 A | don't believe we had any. W didpag(363
2 receive -- the departnent did receive another

3 wunsolicited e-mail from | believe a geneal ogi st

4 stating her concerns with us releasing this

5 informtion.

6 Q And you don't know of any others?

7 A | don't know really what you nean by

8 affiliate of the departnent. | -- no, | don't believe
9 we discussed this outside of departnent staff.

10 Q Ckay. Let's go off the record.

11 (A recess was taken.)

12 (Exhibits 2, 3 and 4 were marked for

13 identification.)

14 BY MR RHCDES:

15 Q Ms. Tesreau --

16 A Yes.

17 Q -- 1 want to show you what |'ve marked as
18 Exhibits 2, 3 and 4 and ask you whet her you were aware
19 of these comunications at the tinme that you answered
20 the Topic nunber 22 in the request or whether you were
21 unaware of thenf

22 A | was unaware of them

23 Q kay.

24 A | didn't go through all the docunentation
25 that we submtted.
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Q That's fine. | just want to nake sure

you weren't distinguishing these for sone reason from
your answer to 22. You just were not aware of then?

A Correct. | wasn't aware of them |
wasn't distinguishing them But | would point out
that these were each to what | believe would be his
counterpart in those states.

Q That's my assunpti on.

A Yes.

Q But the request for 22 --

A Correct. Yes.

Q kay. You do agree, based upon what you

see in front of you, that the comunications in 2, 3
and 4 woul d be responsive to Topic 22, but you just
weren't aware of themat the tine you gave your

initial answer?

A Yes.

Q Do you know what the purpose of these
communi cations in Exhibits 2, 3 and 4 was?

A The purpose, | would assune --

Q ["'msorry. |'mjust saying do you -- are
you -- | nean, | can assune based upon readi ng them

but do you know what the purpose was?
A | think the purpose would have been to

get information on how a simlar state with a simlar
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1 record would -- or simlar concerns wuld have hgﬁg?ég
2 a request of this nature. This was a very uni que
3 request and one that we had not had before.

4 Q And do you know what the response was of
5 any of these individual s?

6 A | do not. | didn't -- | didn't know that
7 the e-mails had gone.

8 (Exhibit 5 was nmarked for

9 identification.)

10 BY MR RHODES:

11 Q Let me show you Exhibit 5. And were you
12 aware of Exhibit 5 prior to today?

13 A No.

14 Q And do you know any of the individuals in
15 Exhibits 2, 3 and 4?

16 A | know M. Ward.

17 Q | knew you were going to say that the

18 mnute | asked the question. Did you know any of the
19 recipients of the e-mail in 2, 3 and 4?

20 A | do not.

21 MR. RHODES: O f the record.

22 (Of the record.)

23 (Exhibit 6 was marked for

24 identification.)

25 BY MR RHODES:
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Q "' mgoing to show you Exhibit 6. And |

believe that you testified that M. Garland reached
out to the departnent follow ng sone publicity. Had
you seen Exhibit 6 before today?

A No, | had not.

Q And I'msorry. \What is the nane of the

former registrar?

A Gar | and Land.

Q Garland -- so it's M. Land?

A Yes.

Q Garland is his first nane?

A Correct.

Q And | will tell you that based upon the

docunents that the departnent has previously produced
in this lawsuit, Exhibit 6 is the first docunent
chronologically that | was provided in which M. Land
I s 1 ncluded.

A kay.

Q What did you base your prior testinony
that M. Land reached out to the departnent as opposed
to what appears to be the opposite based upon
Exhi bit 672

A There was an e-mail that | had seen where
M. Ward had indicated M. Land had contacted him had

call ed himabout the information, the Reclai m The
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Records. And there was an e-mail that | had seen that

M. Land had forwarded to M. Ward that had an article

attached about the -- the request. It was a news
article.

Q And who i s Wayne Schramm - -

A Wayne - -

Q -- S-c-h-r-a-mn?

A He -- he was and may still be -- |I'd have
to doubl e check -- an enpl oyee of the departnent.

Q And what were his -- what was his title
or responsibilities or duties in general?

A He was an anal yst. And then when he
retired, he was a part-tine enpl oyee who worked -- who

tel ecommuted, worked for us. And that's why | say nay

still be. I'mnot certainif he still is or not.

Q And who is Chris Sutherland?

A That nanme's not ringing a bell. This is
6.

Q What's the date of 67
M5. BLIGH July 21st.
BY MR RHODES:
Q July 21st. Be right back.
(Of the record.)
(Exhibit 7 was nmarked for

i dentification.)
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BY MR RHCDES:

Q Goi ng to show you Exhibit 7. Does this
appear to be M. Land's response to Exhibit 67

A It does appear to be so.

(Exhibit 8 was narked for
i dentification.)
BY MR RHODES:

Q And 1'mgoing to show you Exhibit 8. And
Is Exhibit 8 the e-mail that you referred to that was
the basis of your earlier answer that M. Land had
reached out to the departnent foll ow ng sone publicity
about this lawsuit?

A I think so.

Q (kay. So you see now that based upon
Exhibit 6 and 7, that, in fact, it was the departnent
who reached out to M. Land in July, well before there
was any publicity about this lawsuit. Correct?

A | don't know that | can say that, because
the -- the e-mail fromthe departnent in July of '16
says, Thank you for taking the tinme to discuss. |
don't know who call ed who. Because | al so know t hat
there was an e-mail that said he called us.

Q kay. Well, there was no -- there was no
| awsuit in July.

A Correct.

U. S. Legal Support, Inc.
(312) 236-8352




KERRI TESREAU July 27, 2018

© 00 N OO O A~ W DN P

N D DN DD PR PP PR, R R R
gaa A W N P O © 00 N OO O A W N +—» O

Q So there was no publicity in July. Page 69

A Correct. I'msinply saying this e-nai
dated -- from a departnent enpl oyee that says, Thank
you tine -- thank you for taking the tine to discuss,
| don't know who cal |l ed who.

Q Do you know why M. Land woul d have been
aware of the request --

A | do not.

Q -- in July of 20167

A | do not. | do not.

Q Do you have any reason to believe he

woul d have been aware of the request other than being
I nformed by soneone fromthe departnent?
A | do not.

(Exhibit 9 was marked for

I dentification.)
BY MR RHODES:

Q "' m going to show you Exhibit 9 and ask
you to tell nme which portion of these relates to a
request for birth or death records?

M5. BLIGH And I'"mjust going to -- |I'm
going to object that the question is vague as to what
you nean by which one of these. | don't even know
that we know what this is.

MR. RHODES: These notes -- these were
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docunents -- unfortunately, because it has this big

bl ack, you can't see, but these are docunents produced
by the departnent.

M5. BLIGH Ckay. And I'msorry. | just
didn't see a Bates nunber.

MR. RHODES: You can't see a Bates nunber
because of the giant black on the bottom

M5. BLIGH  Sure. Sure.

MR. RHODES. |In fact, | can probably tell
you what the Bates nunber is. 834 and 835.

M5. BLIGH  Ckay.

THE WTNESS: The only iss-- the only
thing that | see on this docunent is a notation for --
to call Harold and Keri regarding birth and death
requests 1910 to 2015.

BY MR RHODES:
Q Okay. So the next thing bel ow that, Mk
agreed to drop identifiers. You don't believe that

relates to a request --

A No.

Q -- for birth or death records?

A No. Not as it pertains to this case.

Q O any birth or death records? Renenber
because this -- one of the topics here is all birth

and death record listing requests.
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A Uh- huh. rage 1

Q And |'mjust asking the information
underneath, Call Harold, slash, Keri --

A The information here is birth and death

record request listing, so the listing under 193. 145

[sic].

Q Exactly. And | just don't know what
this --

A No. That would not have been under
t here.

Q kay. That's all | wanted to know
because | had no idea what --

A Uh- huh.

Q -- what it was.

(Exhibit 10 was narked for
I dentification.)
BY MR RHODES:

Q "' mgoing to show you Exhibit 10. And
the top e-mail from M. Ward, who was the state
registrar. Correct?

A Correct.

Q Says, FYlI, |'ve called Stacy and she's
going to talk to Harold. W're not to do anything for
now until -- until Stacy gets back to ne. Vital

records are not Sunshi neabl e.

U. S. Legal Support, Inc.
(312) 236-8352




KERRI TESREAU July 27, 2018

1 Do you see that? rage 12
2 A Yes.

3 Q You had testified that no one | ooked at
4 whether these records were responsive and produci bl e
5 wuntil after the cost estinmate had been prepared.

6 A | had testified that the departnent --

7 the departnent director, the upper |levels of the

8 departnent had not sat down to nake that

9 determ nation.

10 Q And M. Ward as the state registrar has
11 no role in that?

12 A He has a role. And that was sonet hi ng
13 that we had tal ked about earlier, that we had raised
14 these concerns. But the process for noving forward,
15 as we discussed earlier, was maki ng the determ nation
16 is it technically possible to produce the information
17 or do we have the information that has been requested
18 and what is the cost to do it before they nove onto
19 should we, could we under the law do it.
20 This information -- | nean this is
21 consistent with what | had said. W -- the program
22 and others, nyself included, had voiced concerns, but
23 that wasn't the process for going through to nake the
24 determnation at the departnent.
25 Q How can you say this e-mail is consistent
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when the state registrar says, quote, We're not to do

anyt hing for now?
A It's -- that statenent is in regards to
generating lists. W weren't going to begin

generating lists and incurring costs.

Q He says, Until Stacy gets back to ne.
Who is Stacy?
A Stacy Kenpker is an adm nistrative
assi st ant.
Q To?
A To Harold Kirbey and now to nyself. And

so it was about her communicating back to hi mwhet her
we're supposed to start -- what the decision, the

determ nati on of whether we should start generating

lists.

Q And the e-mail as to Janet WIson, who
was she at the tinme?

A She's one of our enployees, | believe.
Yes.

Q VWhat was her job?

A She's the BRFSS and the YRBS County Level
Study it says below -- down bel ow on that docunent and

nor-- M ssouri cancer registry coordinator.
Q That's B-R-F-S-S, comma, Y-R-B-S.

And do you know why she was involved in
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this request?

A It woul d have been hel ping direct and
assisting in the collection of the request if we were
to generate those |ists.

Q And Lynette Jackson al so received the
e-mail ?

A She was support person in -- for Bureau
of Vital Statistics.

Q And David Kelly?

A One of our enpl oyees.

Q And what was his job?

A ["11 have to double check, but | believe

he was an anal yst.

Q And Loi s?

A Al so one of our enpl oyees.

Q And her | ob?

A "Il have to double check. At the tine

she was either a supervisor or a nmanager in that unit
or an analyst in that unit.

Q In response to Topic 19, after |ooking at
Exhi bit 10, are you -- is the departnent now saying
that the request was deni ed because, quote, vital
records are not Sunshi neable, closed quote?

A It is our position that vital records are
governed by Statute 193.245, which is different than
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t he Sunshi ne statutes, yes.

Q Sois it the departnent's position that
my client's requests were deni ed because, quote, vital
records are not Sunshi neable, closed quote?

A It's the departnent's position that vital
records are governed by 193. 245, which is not part of
t he Sunshi ne statute.

Q And is it the departnent's position that
my client's listings are not covered by the Sunshine
Law?

A Yes.

(Exhibit 11 was marked for
i dentification.)
BY MR RHODES:

Q Let ne show you Exhibit 11. | want to
ask you about the e-nmail that starts in the m ddle of
the first page on Exhibit 11 from Cherri Baysi nger.
Tell nme what Ms. Baysinger's job was at the tine.

A She's a section adm nistrator for the
section for Epidem ology for Public Health Practice,
whi ch woul d i nclude the Bureaus of Vital Statistics

and Vital Records.

Q And this e-mail went to you?
A Yes.
Q M. Kirbey at the tinme was your boss?
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1 A Yes.

2 Q Li sa Brown, what was her job at the tine?
3 A She was the other deputy director for the
4 division.

5 Q Okay. And Ms. Baysinger states in the

6 |ast paragraph on this page, She started down the

7 these are public records street.

8 A Yes.

9 Q Do you know what that neans?

10 A Just -- |'massum ng she was sayi ng that
11 M. Ganz was indicating that these records are a

12 public record.

13 Q Ch, down -- oh, it's slang for she

14 started down the road with the argunent that these are
15 public records?

16 A That's how | would interpret that, but --
17 Q Okay. Now | get public records street.
18 A -- 1 didn't wite it.

19 Q | woul d have put public road.
20 | told her that M ssouri is not an open
21 records state and that there was a process in our
22 Vital Records lawto release birth and death |istings.
23 Is it the departnent’'s position that
24 M ssouri is not an open records state and was that the
25 basis for the denial of ny client's request?
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A In regards to open record -- or in

regards to vital statistics, vital records, these
records, yes, they are governed by 193. 245.

Q And specifically birth and death
i stings?

A Alisting of birth and death as
request ed, yes.

Q So it's the departnent's position that as
to birth and death listings, quote, Mssouri is not an
open records state, closed quote?

A Correct. It's governed by 193. 245.

(Exhibit 12 was marked for
i dentification.)
BY MR RHODES:

Q | want to show you Exhibit 12. This is
an e-mail from Stacy Kenpker. And in the first
paragraph it reads, This is the quote for this DOB
Sunshine request. It would be the sane for the DOD
one.

Do | take it these are abbreviations for
date of birth and date of death?

A Yes. That's what | woul d assune.

Q The only information that we woul d be
allowed to give themis the DOB or DOD and a nane in

no correspondi ng order. There would be no way to
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_ _ _ _ Page 78
i dentify John Doe died or was born on this day.

Do | correctly read this that M. Kenpker
was stating that you would provide a list of nanes --
let's say there was a request for two days, date of
birth -- listing -- birth listing for two days,

Sept enber 1st and Septenber 2nd. That she woul d
provide the |ist of nanes in one response and the
dates in another so that you woul d have no way of
knowi ng if John Doe died or born on Septenber 1st or
Sept enber 2nd?

A If the request -- as stated here, for
Decenber 10-- 1910 to the 2015, for those dates, yes,
that's what she was tal king about in this regard.

Q Yes.

A That if -- going back to the are we
asking for a specific day or are you asking for a
batch? So if you asked for a batch, we would give you
all of them and not do the delineation.

Q So if there was -- if Jane Doe was born
on -- well, let nme go back to using John Doe.

| f John Doe was born on Septenber 1st and
Jane Doe was born on Septenber 2nd and those were the
only two people born in the state on those two dates
and | nmade a request for births on Septenber 1st and

2nd, you'd give ne Jane and John Doe, but you woul dn't
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tell me which day they were born on?

A That's what we woul d go back and forth on
getting the specificity of what you're requesting. It
could be interpreted both ways. So yes, if the
request cane in and said, | need everybody who's born
on Septenber 1st and 2nd, that can be interpreted two
different ways. And | could give you, as you stated

I n your exanple, two nanmes and no distinction of what

day they were born or the dates with -- distingui shed.
Q Is that what Ms. Ganz's request was?
A | have to |l ook back. | think it's on

her e.

So just speaking directly to this
exanple, and I would use this exanple that we applied
to all of them This is what we run into all the tine
with data when | talk about we would go back and forth
wi th requesters because it can be very uncl ear even
when it seens clear what they're asking for.

You coul d read her request both ways. So
when she's giving us the statute, in which case she
i ndicates Mssouri's Vital Records statutes are
governed by 193.245.1 -- she points to point one.
She's saying a listing of persons who are born or die
on a particular date. And she says, Based on this

statute, | would like to order such a listing covering
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all persons born in the state of M ssouri between

January 1, 1910 and Decenber 31st, 2015.

Wt hout clarification between the
requests -- the requester and ourselves, | think two
different individuals could interpret that two
different ways. And one could say they want a listing
of everybody between 1910 and 2015 that doesn't
di stingui sh between -- they want a listing. Well,
that would be a listing that doesn't distinguish who
was born on which days.

Q Doesn't she say, This is a request for
just the basic index to the births?

A Yes. But that's still the sane thing.
She's making the distinction between |'m asking for a
listing and not actual birth certificates.

Q Right. She didn't say a listing. She
said an index. You can't have an index of just nanes
w t hout dates, can you?

A | don't know.

Q What do you think an index is? Wat do
you think a birth index is?

A A listing of people born.

Q Wt hout regard to when they're born?

A It could be.

Q You think that's a birth i ndex?
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A Depends on what a researcher is Iooi?%%sﬂ
for.

Q ' m aski ng what you think.

A Yes. | think it could be both ways if --

and again, that's where we're going with these
different things. Depending on what a researcher or
an individual who's requesting this is |Iooking for,
perhaps they're interested in nanes. So the index
woul d be the nanes because it's a listing of the
names. O they're interested in the dates. | -- |
don't know wi thout that clarification.

Q And when did you obtain that
clarification?

A That was part of everything that was
goi ng back and forth. So |I'm assum ng we got
addi tional feedback after this e-mail from Ms. Kenpker
saying we would be -- if you give a listing from 1910
to 2015, it would have all of the nanes, but not a

di stinction between the days.

Q But you don't know when t hat
clarification woul d have cane?

A | don't know when that e-mail woul d have
cone, if we got clarification that cane back in. I'm

assum ng we did, but | don't know what date.

Q Did the departnment deny ny client's
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request because it didn't understand whether it wanted

to match the nanes to the dates?

M5. BLIGH Ckay. Objection. |'mgoing
to object to the extent it's been asked and answer ed.
| think Ms. Tesreau has indicated nultiple tinmes why
t he departnent denied the request.

THE W TNESS: Ckay.

M5. BLIGH You can answer if you'd like.

THE WTNESS: On the -- | nean --
BY MR RHODES:
Q Do you want ne to repeat the question?
A Yeah, that's fine.
Q Did the departnment deny ny client's

request because it didn't know whether Ms. Ganz want ed
t he nanmes matched to the dates?
A No.
M5. BLIGH  Sane objection.
THE W TNESS: Ckay.
(Exhibit 13 was marked for
I dentification.)
BY MR RHODES:
Q "Il show you Exhibit 13. In Exhibit 13
Ms. Wanmbuguh -- am | cl ose?
A Wanbuguh.
Q Wanbuguh st ated she had spoken to
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Ms. Ganz and di scussed the follow ng points. One, we

can only provide nane and date for listing birth or

death. Do you see that?

A Yes.

Q Why woul d she say that if that's not
true?

A Can you restate? |'mnot sure what

you' re aski ng.

Q | thought you said that it was denied
because the departnent can't provide a nane and date
for birth and death |istings.

M5. BLIGH [I'mgoing to object. |'m not
sure that that's an accurate recitation of what you
testified to. | just -- | think -- | think what she
testified to is what they can and what they -- what
they can technol ogically provide as opposed to what
they should provide with respect to the particul ar
statutory wording is different.

THE WTNESS: So | think this e-mail is
consistent with what | have said. Wen going back and
speaking wth soneone, what she's -- what -- what
Ms. Wanbuguh is lining out here is that under
193. 245, we can only provide a nane and a date.

Again, this would be looking at it as if sonmeone was

asking us for a listing for a particular day. So it's

U. S. Legal Support, Inc.
(312) 236-8352




KERRI TESREAU July 27, 2018

© 00 N OO O A~ W DN P

N D DN DD PR PP PR, R R R
gaa A W N P O © 00 N OO O A W N +—» O

_ _ _ Page 84
tal ki ng about the technicality of what can we provi de.

BY MR RHODES:

Q kay.

A It's not tal ki ng about what we are
| egally allowed to provide or whether the departnent
woul d exercise discretion in provision of.

Q And | need to go | ook for sonething.

Do you renenber which exhibit was where

we di scussed how you -- the nunber of days in the

request? Didn't we ook at that earlier today?

A | don't think so in an exhibit.
Q Ch, | thought we did. OCh, it's right
here, Exhibit 12. If you'll look at Exhibit 12.

Ri ght -- oh, that's 13.

Ckay. So we tal ked about Exhibit 12 and
| want to go back to this. The second full paragraph,
for birth using the mainfrane. Do you see that

par agr aph?

A Yes.

Q From Decenber 1, 1910 to Decenber 31,
2015 is 38,381 days --

A Yes.

Q -- correct?

A Yes.

Q So | want to nmake sure | understand your
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position since your counsel has indicated that she

thinks I may not understand it. Are you saying that
If nmy client had nmade 38, 381 separate requests, one
for each day, the departnent would have fulfilled

t hose requests?

A No, |'m not saying that.

Q Wll, that's why | asked that question
because you keep saying the statute only allows a
listing for one day.

A Correct.

Q And prior to the change in policy in
response to this lawsuit, the departnent reqgularly
satisfied requests for birth or death listings for one
day.

A Correct.

Q So why are you -- why is your answer to
nmy question no, that if ny client had nmade 38, 381

separate requests --

A Uh- huh.
Q -- you woul d have deni ed thenf
A Because we woul d have seen the vol une of

requests and that it was requesting all of the
I nformation that was in there and we woul d have
guestioned why are we requesting 38,000 listings. And

the information that was provided with that request is
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to publish them That raised -- that woul d have

rai sed security concerns. And | think we would have
had the sanme result where we woul d have exerci sed
di scretion and deni ed the question.

Q But you would not have denied it on the
grounds that the request was for nore than one day,

woul d you?

A Col l ectively that they were asking for
38, 000 days, yes.
Q But you keep saying the statute only

al | ows one request for one day.

A The statute all ows one request for one
day and the statute --

Q Does the --

A -- grants us discretion on granting those
requests. And so what | had testified to is that
routi nely when we received a request from an
I ndi vidual for a day or two days, we typically granted
it.

This request, even if they had asked for

I ndi vi dual days, would have been very far outside the
norm of what we have ever been asked to provide
before. And | amconfident that it would have rai sed,
to the level of internal discussion nuch like this

request did, about whether it was appropriate,
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all owabl e to rel ease this data.
Q Ckay. That's why we're here, to keep
drilling down. So are you now saying in response to

Topi ¢ Nunber 19 that the reason or reasons the
departnent denied the request all related to the
exercise of the departnent's discretion?

A |"mnot sure I'mgrasping all related to

t he exercise of discretion.

Q Ckay. Let's say | asked for all listings
of el ephant births.

A Yes.

Q | assune you would deny that on the

grounds that you don't have those?

A Correct.
Q Ckay. | don't know why | cane up with
el ephant, but | just did.

And let's say | asked for a listing of
I ndi viduals born in Cole County, M ssouri on
Sept enber 28th, 1956. You would deny at |east that

part of the request that -- well, you would deny that
request ?

A Correct.

Q Because you believe that information is

not all owabl e under the statute?

A Yes. Statute says we can provide a
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listing for Mssouri.

Q Correct. So under the departnent's
I nterpretation of the statute, you believe the statute
al so says you may deny a request that's otherw se
al | owabl e under the statute, i.e., a request for just
the nanmes and date of a particular date?

A Yes.

Q So did the departnent deny ny client's
request because the request did not fit within the
all owabl e information, i.e., a listing of nanes of
persons born in Mssouri on a specific date, or did it
determ ne that the request was within the all owabl e
I nformati on but the departnent woul d neverthel ess
exercise its discretion to deny the request?

A | think it was a conbinati on of factors.
Yes, the departnent -- even if -- the departnent
believes that even if there is a request within the
paraneters of the statute, it has discretion to deny
t hat request.

Q | understand that.

A | think all of those factors played into
the denial of this request.

Q kay. Well, was one of those factors the
departnent's belief that the -- that the request did

not fit wthin the allowable paraneters, wthout
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regard to the exercise of discretion of the statute?

A | think there was concern that the manner
In which it was asked to be provided does not fit
W thin those paraneters.

Q Which is exactly why | asked ny question.
A reqg-- 38,381 separate requests for just the specific
information listed in the statute, i.e., a listing of
persons born on each of those dates --

A Correct.

Q -- the only basis the departnent had --
woul d have for denying each of those requests was
under the departnent's discretion?

A Correct.

Q kay. And you believe the departnent
woul d have exercised the sane discretion in denying

t hose individual 38,381 requests --

A Yes.

Q -- as it did in response to the
request --

A Yes.

Q -- that was submtted?

A Yes.

(Exhibit 14 was marked for
I dentification.)
BY MR RHODES:
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1 Q Let nme show you Exhibit 14. Exhi bi tpagllil >0
2 is an e-mail from M. Loethen --

3 A Loet hen.

4 Q -- Loethen to ne dated July 22nd, 2016 in
5 which she states, Staff is reviewng the information

6 you provided below to determ ne whether lists

7 conpliant wth Section 193. 245 could be created in

8 fewer hours, thereby reducing the cost estinmates.

9 Section 193.245 is the statute we've been
10 tal ki ng about today?

11 A Correct.

12 (Exhibit 15 was marked for

13 identification.)

14 BY MR RHCDES:

15 Q And then |I'Il show you Exhibit 15. And
16 if you turn to the second page, you'll see that this
17 is -- the top of the second page is the sane e-nai

18 that we just | ooked at fromExhibit 14. | then

19 respond to her asking her to provide ne an update.

20 And then she responds to ne with e-nmail that's on the
21 first page of Exhibit 15 dated August 1st. Do you see
22 that?

23 A Yes.

24 Q And she indicates at this point that

25 staff has determned that they can run the list for
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one year at a tine versus one day at a tine as
originally estimated. Correct?

A Yes.
Q And these lists are the lists that in

this e-mail chain she tells nme are |ists conpliant
Wi th Section 193.245. Correct?

A What she's saying is they can run lists
one year at a tine. | don't believe she's saying that
those lists are, in fact, conpliant with 193. 245.

Q Well, on July 22nd she wote ne and said,
Staff is reviewing the information you provi ded bel ow
to determ ne whether lists conpliant with Section
193. 245 coul d be created in fewer hours, thereby
reduci ng the cost estimates. | wll check the status
of this and get back to you. Correct?

A That is what she put on there, but our
staff would only be -- our staff could not answer
whet her they're conpliant with 193.245. Qur staff

woul d only be dealing with the technologically can we

run this.

Q But Ms. Loethen would be capabl e of
maki ng that determ nation, wouldn't she?

A Yes. But | don't know that she had at
t hat point.

Q Didn't she tell me that she woul d provide
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nme the estimate on providing lists conpliant with

Section 193. 245 and didn't she provide ne that on
August 1st?

A She determned on -- the e-mail that she
sent on August 1st stated that they could run the |ist
for one year at a tine. She did not indicate on
August 1st that that would be conpliant with the
statute.

Q But what |ist would she be running unless
it was the list that she said, quote, Lists conpliant
wi th Section 193. 2457

A She also -- | don't -- | don't know. |
woul d not necessarily take that to state definitively
that that's -- those lists are conpliant with 193. 245.

Q Well, what other |ist do you think she
was giving the estimate for? The |ist of el ephant
births?

A No. She was giving information because
you had requested that we try to find a way to run it
in a shorter anpunt of tinme with fewer hours. At that
particular point in tinme during those conversations,
to ny know edge, they had not sat down and had a
di scussi on of whether that listing was still conpli ant
with 193. 245,

Q kay. How do | determ ne the date of
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this neeting that you ve referred to in which the

deci si on was nade?

A "Il have to go back and look. O if we
can take a break, | can call back and try to determ ne
it.

Q Yeah. |If we could do that, please. That

woul d be great. Thank you. W can do that now.
A kay.
(A recess was taken.)
BY MR RHODES:

Q kay. Do you have the answer?

A Yes. Can you restate the question,
pl ease?

Q Do you know the date of the neeting at
whi ch the decision was made to deny ny client's
request ?

A It was August 8th of 2016.

Q And that was at the neeting that you

previously di scussed?
A Yes.
Q kay. That's all | have. Thank you.
M5. BLIGH Is that for the entire
deposition?
MR. RHODES: For the entire deposition.
M5. BLIGH  Ckay.
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THE COURT REPORTER ~ Si gnat ure?

M5. BLIGH W' Il waive signature.

(Si gnature wai ved.)
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2 CERTI FI CATE OF REPORTER
3
4 I, Tracy Thorpe Taylor, CCR No. 939, within the
5 State of Mssouri, do hereby certify that the w tness
6 whose testinony appears in the foregoi ng deposition
7 was duly sworn by ne; that the testinony of said
8 wtness was taken by ne to the best of ny ability and
9 thereafter reduced to typewiting under ny direction;
10 that I am neither counsel for, related to, nor

11 enployed by any of the parties to the action in which
12 this deposition was taken, and further, that | am not
13 a relative or enployee of any attorney or counsel

14 enployed by the parties thereto, nor financially or
15 otherwise interested in the outcone of the action.
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17

Tracy Thoripe Tayl or, CCR, CRR
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COURT MEMO

IN THE Cl RCU T COURT OF COLE COUNTY
STATE OF M SSCOURI

)
) Case No. 16AC CCO0503

M SSOURI DEPARTMENT OF HEALTH )
AND SENI OR SERVI CES, )

CERTI FI CATE OF OFFI CER AND
STATEMENT OF DEPCSI TI ON CHARGES

(Rule 57.03 (g)(2)(a) & Sec. 492.590 RSMDO 1985.)

Deposition of Kerri Tesreau
Taken on behalf of plaintiff
July 27, 2018

Nane and address of person or firm having custody of

the o

ri ginal transcript:
M . Bernard Rhodes
Lat hrop Gage
2345 Grand Boul evard, Suite 2200
Kansas City, M ssouri 64108-2618
816. 292. 2000

TAXED I N FAVOR OF: BERNARD RHODES

TOTAL. . . $
TAXED I N FAVOR OF: SHAWNA BLI GH
TOTAL. . . $

Upon delivery of transcripts, the above charges had
not been pai d. It is anticipated that all charges

wi | |

be paid in the nornmal course of business.
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        1               IT IS HEREBY STIPULATED AND AGREED by and



        2  between counsel for the plaintiffs and counsel for the



        3  defendant that this deposition may be taken by Tracy



        4  Thorpe Taylor, a Certified Court Reporter, CCR No.



        5  939, thereafter transcribed into typewriting, with the



        6  signature of the witness being expressly waived.



        7               (Exhibit 1 was marked for



        8  identification.)



        9                      KERRI TESREAU,



       10  of lawful age, having been produced, sworn, and



       11  examined on the part of the plaintiffs, testified as



       12  follows:



       13  DIRECT EXAMINATION BY MR. RHODES:



       14         Q.    And tell me again -- I'm sorry -- how do



       15  you pronounce your last name?



       16         A.    Tesreau.



       17         Q.    Tesreau, not Tesareau?



       18         A.    No.



       19         Q.    I'm going to write this down, but that



       20  doesn't mean I'm going to remember it.



       21         A.    That's all right.



       22         Q.    Tesreau.  Okay.  Ms. Tesreau, I put



       23  Exhibit 1 in front of you.  Are you familiar with



       24  Exhibit 1?



       25         A.    Yes.
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        1         Q.    And are you here today to be the



        2  authorized representative of the Department of Health



        3  and Senior Services to respond to questions about the



        4  topics on Exhibit 1?



        5         A.    Yes.



        6         Q.    Okay.  And can you provide us the



        7  information responsive to question Number 1, please?



        8         A.    For -- so for Number 1 for the birth



        9  listings, I can give an estimated amount.  We've



       10  provided somewhere between 50 to 100.  It would have



       11  been at different dates throughout that time frame.



       12               The costs charged routinely, our costs,



       13  we would charge 50 dollars per list with a $2.50



       14  handling fee I believe we applied to it.  Format would



       15  have been that we provided a paper listing.



       16               I don't have -- I didn't go through and



       17  memorize all the names of the individuals.  The



       18  majority of all of those requests would have been from



       19  a specific individual, different random individuals.



       20               I don't know the intended use of all



       21  those listings other than it would have been for that



       22  particular day for them to be verifying either a death



       23  or a birth against that particular day.  And the



       24  restrictions given out on a single day, we wouldn't



       25  have had restrictions.
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        1         Q.    All right.  So you're saying that between



        2  February 13, 2013 and the present that the department



        3  has responded by providing documents to approximately



        4  50 to 100 different requests for birth listings?



        5         A.    Uh-huh.  Yes.  Sorry.



        6         Q.    I need a Kleenex.  I thought there was



        7  one in here, but I don't see one.



        8               (Off the record.)



        9  BY MR. RHODES:



       10         Q.    And are each of these requests for a --



       11  just for one day?



       12         A.    By and large the majority would have been



       13  for one day.  A few of them might have been for one or



       14  two days.



       15         Q.    And were there others for more than one



       16  or two days?



       17         A.    Not -- I don't -- I don't think.  Not



       18  at -- not at the initial request.  And I might need to



       19  make a distinction.  We did have a request during --



       20  I'm not -- I'm not sure which year it was, but it was



       21  after 2015 in regards to the Homer G. Phillips issue



       22  in St. Louis where an entity had requested for



       23  multiple clients a single day associated with those.



       24  We viewed those as a request for a single day for an



       25  individual.
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        1         Q.    Okay.  So the requests for a specific



        2  day, for example, you're saying that John Doe may have



        3  requested a listing of all births on September 28th,



        4  1956?



        5         A.    Yes.



        6         Q.    And what information did you provide in



        7  response to that request?



        8         A.    We would have provided a listing for that



        9  day with first name, last name and the date.



       10         Q.    Of birth?



       11         A.    Yes.  I'm sorry.



       12         Q.    And I picked that date because that's the



       13  date I was born.



       14         A.    Okay.



       15         Q.    But you would provide not just my name.



       16  You'd provide everybody's name in the state of



       17  Missouri that was born on that day?



       18         A.    Correct.



       19         Q.    Okay.  And similarly, if they asked for



       20  one or two days, you provided all of the first, last



       21  and date of births for those people on those one or



       22  two days?



       23         A.    Correct.



       24         Q.    Did you match the first name to the last



       25  name?
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        1         A.    I believe so, yes.



        2         Q.    And did you match the first and last name



        3  to the date of birth?



        4         A.    Yes.



        5         Q.    All these were the same date of birth --



        6         A.    Right.



        7         Q.    -- by definition?



        8         A.    Right.  It was one day.



        9         Q.    What if they were for two days?



       10         A.    For two days, they would have -- the



       11  request would have been for -- I'm sorry, I don't



       12  remember what date you gave, but say it was September



       13  1st.



       14         Q.    Whatever.



       15         A.    If -- we would have given them -- the



       16  request would have been for September 1st.



       17         Q.    Okay.



       18         A.    And then a request for September 2nd.  So



       19  we would have fulfilled the two requests.



       20         Q.    So the person making the request, when



       21  they received the documents, would know the names of



       22  people who were born on September 1st and would know



       23  the names of people who were born on September 2nd?



       24         A.    Correct.



       25         Q.    Okay.  And the 50 dollars per list, is
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        1  that appropriate to characterize that as 50 dollars



        2  per day?



        3         A.    Correct.



        4         Q.    So if I ask for September 1st and 2nd,



        5  the charge would be 100 dollars?



        6         A.    Correct.



        7         Q.    Plus the $2.50 handling fee?



        8         A.    Correct.



        9         Q.    And you say the paper so you -- somebody



       10  printed off the listing?



       11         A.    Uh-huh.  Yes.



       12         Q.    And then that paper was mailed or faxed



       13  or e-mailed to the person making the request?



       14         A.    Correct.



       15         Q.    And I'm sorry.  I don't know what the



       16  Homer G. Phillips situation is.



       17         A.    There was an issue in St. Louis City that



       18  came to light -- I apologize, I don't remember the



       19  year, relatively recently, just within this time



       20  frame -- where there was concerns that at the time



       21  that St. Louis city was operating a hospital back in



       22  the '50s, that there were instances of young women who



       23  gave birth at the facility and were told their child



       24  had died when -- and the allegation was that the child



       25  had not died and had been given up for a adoption.
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        1         Q.    And the name of the hospital was?



        2         A.    Homer G. Phillips.



        3         Q.    And so explain more.  You got requests



        4  for --



        5         A.    We had requests from -- I believe it was



        6  from an attorney was part of the initial request



        7  asking for dates of birth associated with the clients



        8  that he was representing for the date that they said



        9  they gave birth.



       10         Q.    Okay.  And this attorney's request was



       11  for all records from the state of Missouri for a



       12  particular day or dates?



       13         A.    It was -- yes, for -- yes, I believe so.



       14  I think they asked for the same listing that we could



       15  provide under the statute --



       16         Q.    Okay.



       17         A.    -- for those particular dates.



       18         Q.    Even though this attorney may have been



       19  specifically looking for people born at Homer G.



       20  Phillips Hospital, the request was for the Missouri



       21  birth listings for those dates?



       22         A.    Correct.



       23         Q.    And you say the request may have been for



       24  more than one date, but a date -- specific date range



       25  or --
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        1         A.    No.



        2         Q.    -- multiple individual dates?



        3         A.    Multiple individual dates associated with



        4  the individual client.



        5         Q.    Okay.  And did you provide those under



        6  the same 50 dollar per day?



        7         A.    We were asked to waive that fee.



        8         Q.    And did you?



        9         A.    I believe the department covered that



       10  fee.



       11         Q.    Okay.  Meaning the department waived the



       12  fee?



       13         A.    I don't believe they -- the entity that



       14  requested it was charged, but another section within



       15  the department paid the fee to Vital Records.



       16         Q.    Okay.



       17         A.    I believe.  But I'll have to double check



       18  on that.



       19         Q.    The requester was not charged?



       20         A.    I believe that's correct.



       21         Q.    And I know we talked about this last



       22  time, but to be clear, the documents were produced by



       23  the Bureau of Vital Records?



       24         A.    Vital Statistics.



       25         Q.    Okay.  See, because you said records.
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        1  That's why I asked.



        2         A.    I'm sorry.



        3         Q.    No, that's why I asked.



        4         A.    And they're so very closely linked.



        5         Q.    Tell me -- that's why I asked.  So do you



        6  know -- so on none of these that you're aware of you



        7  were -- other than the Homer G. Phillips, you knew the



        8  intended use somewhat?



        9         A.    That's probably a correct assumption.



       10         Q.    Okay.  The others you did not know nor



       11  ask what the intended use was?



       12         A.    That's probably correct on several of



       13  them.



       14         Q.    And similarly, you didn't put any



       15  restrictions on the use of the information?



       16         A.    Correct.



       17         Q.    Okay.  All right.  What is the



       18  information responsive to Request Number 2?



       19         A.    In response to Number 2, the only



       20  instance that we could recall of providing the death



       21  listing was again in regards to the Homer G. Phillips



       22  issue, but we didn't have records of general requests



       23  for death records with the exception of the one before



       24  this case.



       25         Q.    Okay.  So you say death records.  The
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        1  request -- Topic Number 2 specifically deals with



        2  death listings.



        3         A.    I'm sorry.  Death listings.



        4         Q.    No, no.  That's why I'm making this



        5  distinction.  Obviously people request death



        6  certificates.



        7         A.    Correct.



        8         Q.    But you're making a distinction --



        9         A.    In regards to the death listing.



       10         Q.    -- as was I.



       11         A.    Specifically to the question of the



       12  listing, yes.



       13         Q.    Exactly.  Exactly.  Okay.  And by the



       14  way, just so that we can close this loop, death



       15  certificates are maintained by whom?



       16         A.    The Department of Health and Senior



       17  Services.



       18         Q.    Okay.  So it's the same department?



       19         A.    Yes.



       20         Q.    But it's a different document than what



       21  we're talking about?



       22         A.    Correct.



       23         Q.    Okay.  And in the Homer G. Phillips, you



       24  believe there was a request for death listings?



       25         A.    Yes.
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        1         Q.    Okay.  Because tell me again what was



        2  the --



        3         A.    The allegation --



        4         Q.    -- the issue.



        5         A.    -- the allegation was that there were



        6  women who gave birth at that facility and were told



        7  their child had died.



        8         Q.    I see.



        9         A.    But then there were allegations the child



       10  had not died --



       11         Q.    Okay.



       12         A.    -- and had been adopted.



       13         Q.    So this lawyer presumably wanted to look



       14  at birth records to see who was born and death records



       15  to see who died?



       16         A.    Correct.



       17         Q.    Okay.  And did the department provide the



       18  death listings?



       19         A.    Yes.



       20         Q.    Okay.  And what was the charge for that?



       21         A.    It was the same as with the birth.  It



       22  had asked for those fees to be waived.



       23         Q.    And similarly, they were provided in



       24  paper format?



       25         A.    Yes.  It was ran a day at a time and then
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        1  provided.



        2         Q.    Okay.  The same thing as the birth



        3  listings --



        4         A.    Yes.



        5         Q.    -- for the Homer G. Phillips?



        6               And to your knowledge, that's the only



        7  time anyone, prior to this, has asked for death



        8  listings versus death certificates?



        9         A.    Correct.



       10         Q.    And just to further close the loop, I



       11  assume birth certificates are also maintained by your



       12  department?



       13         A.    Correct.



       14         Q.    Okay.  But you're making a distinction,



       15  as am I, between birth certificates and birth



       16  listings?



       17         A.    Correct.



       18         Q.    All right.  What's the answer to



       19  Number 3?



       20         A.    So we don't actually keep records of when



       21  we have declined.  I am aware that we have declined



       22  some requests during that time frame, and towards the



       23  end of 2017 we stopped.  We no longer issued any



       24  requests under the provisions of this Statute



       25  193.245.1.
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        1         Q.    I'm sorry.  You stopped making denials or



        2  you stopped --



        3         A.    Issuing.  We denied all requests.



        4         Q.    Oh.  You didn't stop making denials.  You



        5  stopped providing listings?



        6         A.    Correct.



        7         Q.    Okay.



        8         A.    I'm sorry.



        9         Q.    No, I'm -- that may be what you said,



       10  but -- okay.  So let's start at the beginning.



       11         A.    Okay.



       12         Q.    So you say that was late 2017?



       13         A.    Yes.



       14         Q.    Okay.  So between -- let's break this up



       15  then.  Between February of 2013 and before this change



       16  in late 2017, do you believe there were requests for



       17  birth listings that were denied?



       18         A.    Yes.



       19         Q.    Okay.  But you don't have a -- the



       20  department doesn't maintain a list of what those were?



       21         A.    Correct.



       22         Q.    Okay.  Do you have any idea how many?



       23         A.    No.  I'm -- I'm aware of because I just



       24  recall at least, you know, a couple.



       25         Q.    Okay.
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        1         A.    But I don't have numbers.



        2         Q.    Do you recall what the requests were for?



        3         A.    One of them in particular that I do



        4  recall, it came from an adoption placement type agency



        5  or charity.  And we redirected them, because the



        6  Adoptee Rights law had passed, that there were now



        7  provisions in place to allow people to request records



        8  that would be more helpful than probably this -- this



        9  process.



       10         Q.    Okay.  Do you recall the reason for



       11  denying any of these requests?



       12         A.    In that instance for the example that I



       13  just gave, there's another process --



       14         Q.    Sure.



       15         A.    -- that would be more helpful.  There was



       16  others where they would request it under this statute,



       17  but they would ask for more information to be included



       18  in it than what is provided under the statute so we



       19  would say we can't do that, we can't provide it under



       20  that regard.



       21               And then at the time the determination



       22  was made we would no longer provide listings under



       23  this, it was because we were requesting to remove this



       24  statute.  So when the determination was made to make a



       25  request to repeal the statute, the decision was made
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        1  not to issue under it anymore and then also because of



        2  the Adoptee Rights passage.



        3               MS. BLIGH:  I just wanted to clarify that



        4  when you're answering with regard to Number 1 or



        5  Number 2 -- and, Bernie, I want to make sure that



        6  you're comfortable with this too, that again, she's



        7  not making -- she hasn't made specific reference to



        8  the request made by your client, Reclaim The Records.



        9               MR. RHODES:  Sure.  I know that.



       10               MS. BLIGH:  You're just trying to get



       11  general information.



       12               MR. RHODES:  Exactly, exactly, exactly.



       13  Absolutely, absolutely, absolutely.  Yeah.



       14  BY MR. RHODES:



       15         Q.    Okay.  So if a -- you said a lot in that



       16  last answer so let's just break it up into bite size.



       17  You said a request may ask for more than what's



       18  allowed under the statute?



       19         A.    Correct.



       20         Q.    And I know we have a disagreement on



       21  whether the statute requires or permits disclosure.



       22         A.    Yes.



       23         Q.    But do we have an agreement that what is



       24  allowed, either mandatory or permissive, is the name



       25  and date only?
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        1         A.    Correct.



        2         Q.    Okay.  And that's true for both the birth



        3  and the death records?



        4         A.    Correct.



        5         Q.    So someone might ask for name, date and



        6  say county?



        7         A.    Correct.



        8         Q.    That you would -- would you deny the



        9  request outright or would you say, We could only



       10  provide the name and date?



       11         A.    I'm not sure if we were consistent.  We



       12  would have said no.



       13         Q.    Sure.



       14         A.    I'm sure there were occasions we would



       15  have said, We can only provide X under the statute



       16  or -- and I'm sure there were times that we said, We



       17  can't provide that under this statute.



       18         Q.    Okay.  All right.  So then in late 2017,



       19  you said the department changed its policy and began



       20  complete denials of all requests for birth listings?



       21         A.    Correct.



       22         Q.    Okay.  Were there any exceptions to that?



       23         A.    Not to my knowledge.



       24         Q.    And why was that change made?



       25         A.    Because we were -- also at that time made
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        1  the determination that we would be putting forward a



        2  request to remove this provision from statute.



        3         Q.    Okay.  And was that request made?



        4         A.    Yes.



        5         Q.    And who was that made to?



        6         A.    It would have gone through the



        7  legislative process through the Governor's Office and



        8  that entire process.



        9         Q.    Okay.  And what happened to that request?



       10         A.    I believe we were given permission to



       11  proceed with trying to have that removed.  I -- it did



       12  not pass.



       13         Q.    Okay.



       14         A.    The provision has not -- I mean our



       15  proposal did not pass during that session.



       16         Q.    And do you remember which session that



       17  was?



       18         A.    So if we did it in 2017, it -- it would



       19  have had to have been for this -- this current



       20  session.



       21         Q.    Okay.  Which is now --



       22         A.    In 2018.



       23         Q.    -- over?



       24         A.    Which is now over.



       25         Q.    And it did not pass?
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        1         A.    It did not pass.



        2         Q.    But is it still the policy of the



        3  department to deny all such requests?



        4         A.    Yes.  And it will most -- can we do



        5  something off the record for a second?



        6               MS. BLIGH:  Are you fine with that if we



        7  take a moment?



        8               MR. RHODES:  Yes.  Yes.



        9               (Off the record.)



       10               THE WITNESS:  Can you restate your



       11  question?



       12  BY MR. RHODES:



       13         Q.    Sure.  The General Assembly session at



       14  which the request was made has now expired.  So my



       15  question is, does the department continue its policy



       16  of denying all birth listing requests?



       17         A.    At this time, yes, we do.



       18         Q.    And why?



       19         A.    Because we've had informal discussions



       20  that we will ask again, we will proceed again, but



       21  that has not been formalized.  We're in the middle of



       22  that process right now with the Governor's Office.



       23  And I can't really come out and state that the



       24  department will pursue a course of action yet.



       25         Q.    Okay.  And what's the answer to Question
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        1  Number 4?



        2         A.    I don't believe we had any in regards to



        3  Number 4 that we declined.  Because as I had stated



        4  earlier with the exception of Homer G. Phillips, we



        5  had not had requests.



        6         Q.    And what's the answer to Question Number



        7  5?



        8         A.    It's primarily an informal process.  When



        9  the listing comes in for a single day, it would be



       10  evaluated, if it met the requirements of the statute,



       11  a listing for a single day with the specified data



       12  elements, and then it would have been approved.



       13         Q.    And who would have done this review?



       14         A.    More than likely it would have been our



       15  state registrar.



       16         Q.    Okay.  And then I believe during the



       17  relevant time both of them were a he?



       18         A.    Yes.



       19         Q.    Okay.  Then when he approved it, how was



       20  it then processed?



       21         A.    It would have been processed in the



       22  manner we said.  A single day would have been run; the



       23  document, you know, produced; and then either scanned



       24  in or made a PDF; and either mailed or e-mailed or



       25  faxed to the requester.
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        1         Q.    And is there, for lack of a better word,



        2  a form that the registrar approves this request on and



        3  forwards to somebody in -- I'm going to call them data



        4  processing?



        5         A.    Right.  I don't -- I don't know.  I'll



        6  have to double check on that.



        7         Q.    Okay.  Okay.  And Number 6, the answer



        8  there is the same?



        9         A.    It would be the same, yes.



       10         Q.    Okay.  And again, the only one that



       11  you're aware of is the Homer G. Phillips on the death



       12  listings?



       13         A.    Yes.



       14         Q.    And just because I don't know anything



       15  about the Homer G. Phillips, is that still ongoing?



       16         A.    I think by and large it's been settled



       17  and sorted out.



       18         Q.    Okay.



       19         A.    But I don't know if there's --



       20         Q.    I'm now fascinated by it.  I'm going to



       21  look--



       22         A.    I think there was found to be confusion



       23  in some of the initial --



       24         Q.    Yeah.



       25         A.    -- allegations, but I don't know.  I mean











                                     25



�











        1  it wasn't a lawsuit with the department, so --



        2         Q.    Gotcha.



        3         A.    -- I don't know if that's been settled



        4  out.



        5         Q.    And like I say, I never even heard about



        6  it.



        7               Okay.  Then Number 7, prior to the change



        8  in policy, the procedure was the same, the registrar



        9  would review these?



       10         A.    It would be an informal review.  And in



       11  something that they suspected or thought fell outside



       12  the parameters of the statute would have been



       13  questioned.



       14         Q.    Okay.  And then who would have answered



       15  the question?



       16         A.    It would have been discussed more than



       17  likely with section administrators and division



       18  administration and the Office of General Counsel.



       19         Q.    Okay.  And then what about from late



       20  November 2017 forward?  Who would have made that



       21  decision to deny all requests?



       22         A.    That decision was made and finalized



       23  within the Department Director's Office, so the



       24  department director, Office of General Counsel.



       25         Q.    And when you said the department
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        1  director, who was that in late 2017?



        2         A.    I believe Peter Lyskowski.



        3         Q.    And he's now gone?



        4         A.    Correct.



        5         Q.    And I don't remember the name of the



        6  current one.



        7         A.    Director Randall Williams.



        8         Q.    Yes.  And he's still there?



        9         A.    Yes.



       10         Q.    Okay.  But this decision was made, you



       11  think, before he arrived?



       12         A.    Yes.



       13         Q.    And has there been a formal decision to



       14  continue the denials while you determine whether



       15  you're making a new request to the legislature or is



       16  it just the old denial is still in effect?



       17         A.    We just continued with that denial.



       18         Q.    Okay.  Okay.  Number 9, please, if you



       19  could tell us the answer to that?



       20         A.    So the hourly rate would have included an



       21  average of the salaries of the employees that would



       22  have worked on this type of request, as well as their



       23  fringe benefits and any allocations that would have



       24  been included in their time.



       25         Q.    Okay.  Do you know who the employees were
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        1  that are included in this?



        2         A.    We know the classification of employee



        3  that would have --



        4         Q.    Do you know what those classifications



        5  are?



        6         A.    It would have most likely been a research



        7  analyst one, two or three.



        8         Q.    And do analyst ones have a different



        9  hourly rate than two or three?



       10         A.    Yes.



       11         Q.    Okay.  And is the research analyst the



       12  only type of employee whose time would have been used?



       13         A.    Most likely.



       14         Q.    Okay.  And the average hourly rate of



       15  what the person was actually being paid plus --



       16         A.    No.  It would have been the average



       17  hourly rate of that classification.



       18         Q.    Of that classification?



       19         A.    Yes.



       20         Q.    Right.  So -- but you're saying -- and I



       21  have no idea what these people make --



       22         A.    Uh-huh.



       23         Q.    -- so we'll use 15 dollars an hour.



       24         A.    Yeah, that's fine.  Because I don't know



       25  the number either.
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        1         Q.    That's what you hear about in the news



        2  every day now is 15 dollars an hour.



        3               So if that person actually makes



        4  15 dollars an hour plus fringe benefits, you would



        5  have used 15 dollars an hour in this calculation?



        6         A.    We would have used the average of that



        7  classification.  I'm getting hung up between the



        8  person, so --



        9         Q.    Okay.  Well, that's where -- that's where



       10  I'm confused.  I just assume -- and this is obviously



       11  maybe where we're having a disconnect.  I assume



       12  everyone who's a research analyst one makes the same?



       13         A.    And that would be incorrect.



       14         Q.    That's where we're having a problem.



       15         A.    Okay.



       16         Q.    I assume you made 15 dollars an hour



       17  because you're a research analyst one and I made



       18  16 dollars an hour because I'm a research analyst two,



       19  and Shawna made 17 because she's a research analyst



       20  three.



       21         A.    No.



       22         Q.    Okay.  You're saying you could make



       23  anywhere between 15 and 20 dollars?



       24         A.    Correct.



       25         Q.    And I could make anywhere from 20 to 25?
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        1         A.    Correct.



        2         Q.    Now I understand the confusion.



        3         A.    So we would take the average of each of



        4  those three ranges and then average that.



        5         Q.    So let's say in my example that the



        6  research analyst one gets paid anywhere between 15 and



        7  20.  You would use $17.50 --



        8         A.    Correct.



        9         Q.    -- to calculate the hourly rate?



       10         A.    Correct.



       11         Q.    Okay.  It's easy once you understand.



       12  And then in addition, you would add to that you said



       13  the fringe?



       14         A.    Fringe benefits.



       15         Q.    And how was that determined?  Is that the



       16  same for every employee in the department?



       17         A.    There's a generalized rate, yes.



       18         Q.    Okay.  And then an allocation --



       19         A.    Uh-huh.



       20         Q.    -- what does that mean?



       21         A.    We have an indirect allocation and



       22  then -- I'm trying to remember on the invoice of



       23  whether it was broken out.  There was a server charge



       24  allocation and -- for some computer issues, but I



       25  don't know if that was put into the rate for the --
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        1  the hourly rate for the employee or if that was



        2  separate shown on the calculation.



        3         Q.    Okay.  So let's assume for the moment



        4  that you're responding to a request for birth listings



        5  or death listings that doesn't require computer time.



        6         A.    Okay.



        7         Q.    But it requires somebody to go look at



        8  something.



        9         A.    Uh-huh.



       10         Q.    So you would charge for -- in our example



       11  the $17.50 --



       12         A.    Uh-huh.



       13         Q.    -- if it took them an hour, plus the



       14  standard fringe benefit --



       15         A.    Uh-huh.



       16         Q.    -- per hour?



       17         A.    Yes.



       18         Q.    And then if they didn't use any actual



       19  computer time, is there also an allocation?



       20         A.    Yes.  That indirect allocation would



       21  still be there because it is charged on the



       22  department's personnel.



       23         Q.    Okay.  And how is that determined?



       24         A.    That is a cost allocation method that is



       25  determined by the Division of Administration and
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        1  approved by the federal government.



        2         Q.    Okay.  And is that the same for



        3  everybody?



        4         A.    Yes.



        5         Q.    And do you know what that is?



        6         A.    Currently?  I --



        7         Q.    That would be fine.



        8         A.    -- think we're about 23 percent.



        9         Q.    I'm sorry.  But I have absolutely no idea



       10  what that means.  Using my example of one hour at



       11  $17.50 --



       12         A.    Uh-huh.



       13         Q.    -- and fringe, to make my math easy --



       14         A.    Uh-huh.



       15         Q.    -- $2.50.  So I'm at 20 dollars.



       16         A.    So I don't do good mental math in my



       17  head.



       18         Q.    Okay.



       19         A.    The 23 percent would be applied to this



       20  dollar amount (indicating).



       21         Q.    Okay.  To the 20?  So now --



       22         A.    Much like fringe is.  So fringe rate is a



       23  percentage.



       24         Q.    Okay.



       25         A.    So when you start with your 17.50 an
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        1  hour --



        2         Q.    Okay.



        3         A.    -- and you have a standard 48 percent



        4  fringe rate, that would apply to that hourly rate to



        5  come up with a dollar amount and then the indirect



        6  would be charged against the two of them.



        7         Q.    Gotcha.



        8         A.    Fringe and personnel.



        9         Q.    Gotcha.  Okay.  And you think it's



       10  roughly 23 percent?



       11         A.    It is right now.



       12         Q.    Right now?



       13         A.    Uh-huh.



       14         Q.    Okay.  Okay.  Now, Number 9 relates to



       15  the hourly rate for employee time and Number 10



       16  relates to the hourly rate for analyst time.  Is



       17  there -- you had said earlier you believed that all



       18  the time was for a research analyst one, two or three.



       19         A.    Correct.  I'm not sure what the



       20  distinction is in the questions between analyst and



       21  employee.



       22         Q.    Okay.  So you believe that the answer to



       23  Number 9 is the same as the answer to Number 10



       24  because you believe the only employee's time who was



       25  charged was most likely an analyst?
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        1         A.    Uh-huh.  Correct.



        2         Q.    Okay.  Okay.  And what's the answer to



        3  Number 11?



        4         A.    The number of hours I believe was



        5  determined on the days requested.  So they'd had a



        6  very large --



        7         Q.    On the number of days --



        8         A.    -- time frame.  So the number of days



        9  requested.



       10         Q.    Okay.



       11         A.    And I believe they estimated



       12  approximately 10 minutes a day, so they would have



       13  taken that calculation.  So they would have taken the



       14  number of days times 10 minutes and then divided it by



       15  60 minutes to get the number of hours.



       16         Q.    Okay.  So hypothetically if she'd asked



       17  for 365 days, because I guess it really is 365 because



       18  are people born and die --



       19         A.    Correct.



       20         Q.    -- not just week --



       21         A.    We don't get weekends off.



       22         Q.    Not just week days.  As soon as I said



       23  that, I was like that's kind of -- of course that's



       24  true.



       25               All right.  So if it's 365 days for a
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        1  year, 10 minutes a day would be 3,650 minutes?



        2         A.    Uh-huh.



        3         Q.    And then divide by 60 to get the number



        4  of hours.  So that would be 60.833 hours in this



        5  hypothetical?



        6         A.    Yes.



        7         Q.    And then you would apply that times the



        8  rate that we just discussed above?



        9         A.    Yes.



       10         Q.    Okay.  How was the 10 minutes per day of



       11  request calculated or determined?  Calculate might be



       12  the wrong word.



       13         A.    We'd asked staff for input.



       14         Q.    Okay.



       15         A.    And they suggested that we use that.



       16  It's my personal opinion that that is a low estimate.



       17         Q.    Okay.  And do you remember when you say



       18  "staff," who was asked this or who provided the



       19  10 minutes?



       20         A.    I would have to go back and ask



       21  specifically.  It would have been staff within the



       22  Bureau of Vital Statistics.



       23         Q.    And that would be to do what?



       24         A.    To enter the information into the



       25  computer system, make sure all the correct boxes are
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        1  checked and the programming and parameters and



        2  everything is set appropriately to run the report



        3  and -- and get it generated.



        4         Q.    Okay.  And this is all done via one or



        5  more computer systems?



        6         A.    Yes.



        7         Q.    Okay.  All the records that have been



        8  requested here are maintained on one or more computer



        9  systems?



       10         A.    Correct.



       11         Q.    None are manually on paper anywhere that



       12  you were at least going to review?



       13         A.    We would not be pulling manual paper



       14  records to count them, no.



       15         Q.    Okay.  And was the methodology to



       16  determine the number of hours the same for the death



       17  listings as requested in Topic 11?



       18         A.    Yes.



       19         Q.    The same 10 minutes per day?



       20         A.    Yes.



       21         Q.    Are the -- in big picture terms, the



       22  birth listings and death listings maintained on the



       23  same computers?



       24         A.    They're maintained probably on the same



       25  servers.
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        1         Q.    Okay.



        2         A.    Not -- they're not maintained on



        3  individual computers.



        4         Q.    Okay.



        5         A.    They're within a computer system.



        6         Q.    Okay.



        7         A.    An information system.



        8         Q.    And the same information system?  The



        9  birth and death are on the same information system?



       10         A.    I believe so.



       11         Q.    In arriving at an estimate of 10 minutes



       12  per day, was that methodology used on the assumption



       13  that there would be specific searches for each day?



       14         A.    Yes.



       15         Q.    So the estimate of 10 minutes per day was



       16  for a -- one or more research analyst one, two or



       17  three to enter a separate search for birth listings



       18  for each specific day that fell within the request?



       19         A.    Yes.



       20         Q.    And the same for the death listings?



       21         A.    Yes.



       22         Q.    All right.  Topic Number 13 asks when the



       23  department determined that the list requested by my



       24  client could be run one year at a time rather than one



       25  day at a time?
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        1         A.    Well, I think we had some e-mails from



        2  you around August or so of -- I don't remember if it



        3  was 2016 or 2017.  I'm guessing it was 2016, if I



        4  remember correctly.



        5         Q.    Yes.  Yes.



        6         A.    Indicating that there was some internal



        7  discussion and disagreement within the department.



        8  The analysts, the Bureau of Vital Statistics where we



        9  were making the determination of the 10 minutes per



       10  day, were operating under the assumption that's what



       11  the statute allows.



       12               So when we were saying we can run it this



       13  way, the Department Director's Office and the Office



       14  of General Counsel were understanding them to say we



       15  can't technologically run it that way.  There was a



       16  time in there that there was a disconnect.



       17         Q.    Just like we had our disconnect



       18  earlier --



       19         A.    Correct.



       20         Q.    -- on what a research analyst one makes.



       21         A.    Uh-huh.  It was a disconnect where the



       22  Director's Office and OGC believed us to be saying it



       23  could not be done.  We were saying because of statute,



       24  we didn't believe we could do it that way.  They



       25  didn't understand it could be done that way.  The
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        1  analyst knew it could be done that way --



        2         Q.    Okay.



        3         A.    -- technologically.



        4         Q.    That's what happens when you play lawyer.



        5  They should have stayed at a Holiday Inn Express the



        6  night before.  They would have got it.



        7               Okay.  So the answer to Topic Number 13



        8  is the -- I'll call them the analysts knew all along



        9  that technologically they could run it one year at a



       10  time?



       11         A.    Technologically we knew it could be run



       12  in batches.  How big of a batch we could run, given



       13  our technology parameters and limitations at the



       14  State, we were unsure of.



       15         Q.    Okay.



       16         A.    How -- because sometimes you put in those



       17  bigger batches and what happens is it just churns and



       18  never actually runs.



       19         Q.    Exactly.  Yeah.  Yeah.  But the people



       20  and the Bureau of Vital Statistics had been saying, We



       21  can't run it other than a day, because they thought



       22  that's the only thing they could do under the statute?



       23         A.    Correct.



       24         Q.    And then following my exchange of



       25  correspondence with the Office of General Counsel,
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        1  there became an understanding that if we can run it in



        2  batches -- I guess the question was asked can you run



        3  it in batches and the answer was yes?



        4         A.    Correct.



        5         Q.    Did there come a conclusion that you



        6  could run it in one-year batches?



        7         A.    Tech-- technologically, yes.



        8         Q.    Okay.  Yeah, forgetting the legal issue.



        9         A.    Correct.  Because I'm -- I don't know



       10  that that's ever really been resolved of whether it



       11  can be done that way or not.



       12         Q.    Sure.  Yes.  And I didn't mean to -- I



       13  didn't mean to ask that.  I meant to ask again this



       14  idea that if you get too big a batch, it just sits



       15  there and runs.



       16         A.    Correct.



       17         Q.    Did you determine that you could run a



       18  yearly batch and that would be effective?



       19         A.    Yes.



       20         Q.    Okay.  Do you know -- did you look for a



       21  decade batch, do you know?



       22         A.    I do not believe we did.  I believe based



       23  on their daily work with it, that that would not -- it



       24  wouldn't run.



       25         Q.    Okay.  So you believe somewhere
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        1  between -- you believe a one-year batch would work and



        2  a ten-year batch would unlikely -- not work.  Was



        3  there any assessment of anywhere between those two?



        4         A.    I don't think so.



        5         Q.    Okay.  And in terms of this one-year



        6  batch working, did that matter if it was birth or



        7  death records?



        8         A.    No.



        9         Q.    Did it matter if it was -- I'm going to



       10  call them older listings versus newer listings?



       11         A.     I don't think so.  Not for the year.  I



       12  think -- I think they ran.  Actually, I shouldn't say



       13  that because I don't know that we -- we tried a year



       14  and it ran.



       15         Q.    Whatever you --



       16         A.    I don't know that we tried old ones and



       17  then new ones to see.  And there is differences in the



       18  technology of how the older records were stored and



       19  maintained and there's differences in where the data



       20  elements were, because those certificates have changed



       21  over time.



       22         Q.    That's why I was asking.  Yeah.  Yeah.



       23         A.    Uh-huh.



       24         Q.    Okay.  All right.  So you've answered 14,



       25  how the department determined the list could be run
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        1  one year at a time.  All right.  What is the -- Topic



        2  15, what is your response?



        3         A.    My response is we always knew that they



        4  were governed under that statute.



        5         Q.    And Number 16, what is your answer?



        6               MS. BLIGH:  And just for purposes of the



        7  record, I'm just going to object to the extent that it



        8  seeks any communications between counsel and any



        9  attorney/client privileged communications.



       10               THE WITNESS:  It's my understanding there



       11  was a meeting held, I was not at that meeting, with



       12  our division director at the time.



       13  BY MR. RHODES:



       14         Q.    And I'm sorry.  That would have been?



       15         A.    Harold Kirbey.



       16         Q.    Okay.



       17         A.    And the Department Director --



       18         Q.    And that would have been?



       19         A.    -- Peter Lyskowski, Deputy Director Brett



       20  Fischer, and our Office of General Counsel to discuss



       21  the issue.  And that was at the time that they had



       22  made the determination to exercise discretion and not



       23  release the information.



       24         Q.    And do you know when that meeting



       25  occurred, approximately?
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        1         A.    I'm trying to remember the date.  I did



        2  try to go back and look them up.  I want to say it was



        3  around -- it was in August.  I just don't remember if



        4  it was 2016 or 2017.



        5         Q.    It would have been 2016.



        6         A.    Okay.



        7         Q.    And to your knowledge, was that the first



        8  time that the director had any involvement in



        9  responding to this request?



       10         A.    I -- I don't know.  I don't know at what



       11  point the director was brought in.



       12         Q.    You're not aware of any involvement he



       13  had before?



       14         A.    There may have been e-mails.  I don't



       15  know.



       16         Q.    Okay.  But you haven't --



       17         A.    I hadn't sat down and I hadn't seen



       18  meetings or anything like that, no.



       19         Q.    And the same with Mr. Fischer?



       20         A.    Mr. Fischer was aware of the issue



       21  because I think he had some conversations when we were



       22  working on costs --



       23         Q.    Okay.



       24         A.    -- on invoices.



       25         Q.    And is he still there?
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        1         A.    No.  He's retired.



        2         Q.    And Mr. Kirbey had been involved --



        3         A.    Uh-huh.



        4         Q.    -- all along?



        5         A.    Correct.



        6         Q.    All right.  And Topic Number 17, what is



        7  your answer to that?



        8         A.    So there have been concerns raised about



        9  releasing the entire database of those born or died on



       10  a certain date with their names.  There is well



       11  documented research that by simply having a person's



       12  name, place of birth, which is certainly included in



       13  that because it's only people born in Missouri -- so



       14  having a person's state that they were born in, their



       15  name and their date of birth is enough information to



       16  allow people to calculate Social Security numbers.



       17               And by placing all of that information



       18  online in a searchable database, it makes it very easy



       19  to use algorithms and computer programming to



       20  correctly generate individual's Social Security



       21  numbers.



       22         Q.    Then why does the Missouri Secretary of



       23  State do that very thing?



       24         A.    The death information that they put out



       25  cannot be put out until after 50 years.
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        1         Q.    I'm over 50 years old.  Someone could



        2  hack my identity under your theory.



        3         A.    No.  They have to be dead for 50 years



        4  before that information is released in the Missouri



        5  Secretary of State's database.



        6         Q.    And why is that?



        7         A.    For privacy.



        8         Q.    No, I mean is that by statute?



        9         A.    I don't know.  I will have to double



       10  check on whether that's statute or regulation, but I



       11  know we are prohibited from releasing it.  We do not



       12  turn it over to the Secretary of State's Office.  And



       13  they release it at 50 years after the death.



       14         Q.    Okay.  But you don't know what the reason



       15  for the delay is?



       16         A.    I'd have to --



       17         Q.    I mean, the statutory or regulatory



       18  reason?



       19               MS. BLIGH:  I'll just object to the



       20  extent that it calls for a legal conclusion.



       21               THE WITNESS:  Okay.



       22  BY MR. RHODES:



       23         Q.    You don't know?  I mean if you don't



       24  know, the answer is you don't know.



       25               MS. BLIGH:  If you don't know --
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        1               THE WITNESS:  I don't know.



        2  BY MR. RHODES:



        3         Q.    Yeah.  Okay.  17 actually is the process



        4  by which this decision was made.



        5         A.    Uh-huh.



        6         Q.    Was that the same process?  There was a



        7  meeting with the director, the Assistant Director



        8  Mr. Kirbey, and the Office of General Counsel?



        9         A.    Yes.



       10         Q.    Okay.  Was anyone else consulted as to



       11  this security concern?



       12         A.    Outside of the department?



       13         Q.    Outside of those people who attended the



       14  meeting.



       15               MS. BLIGH:  And again, just limit --



       16  object to the extent that it calls for attorney/client



       17  communications.



       18               Outside of that, you can answer.



       19               THE WITNESS:  Outside of the individuals



       20  I told you in the meeting --



       21  BY MR. RHODES:



       22         Q.    Right.



       23         A.    -- myself and staff that deal with vital



       24  statistics and vital records had brought those



       25  concerns forward through me to the department.
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        1         Q.    And when did you bring those concerns



        2  forward?



        3         A.    I don't remember the exact date.  Those



        4  concerns had been brought forward for some time during



        5  this process.



        6         Q.    By you?



        7         A.    By me and my staff.  There were internal



        8  discussions, yes.



        9         Q.    And how did you -- you said you brought



       10  these concerns forward.  Who did you forward your



       11  concerns to?



       12         A.    Mr. Kirbey.



       13         Q.    Okay.  And did you do that in writing?



       14         A.    I think it was probably primarily verbal.



       15         Q.    Do you believe -- do you recall any



       16  writing where you raised this concern?  Any e-mail or



       17  memo or anything in writing where you raised this



       18  concern?



       19         A.    I forwarded some links to some articles



       20  that talked about the research that -- when that had



       21  come out, that there was a possibility for people to



       22  obtain Social Security numbers from this information.



       23         Q.    Okay.  So you're saying that there's, on



       24  the internet, information about using a date of



       25  birth --
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        1         A.    There are published articles about



        2  research done I believe by Cornell University about a



        3  study that they did that shows how that information



        4  can be used to determine Social Security numbers.



        5         Q.    And you believe you forwarded links to



        6  that research to Mr. Kirbey?



        7         A.    Yes.



        8         Q.    Okay.  Anything else?



        9         A.    Verbal discussions.



       10         Q.    Anything else in writing?



       11         A.    Not that I can recall.



       12         Q.    And are you aware of anyone else



       13  providing input or raising concerns about security



       14  relating to these requests?



       15         A.    In regards to 17 through the process?



       16         Q.    Yes.



       17         A.    I'm only asking for the distinction



       18  because you have some questions later about



       19  communications or those who have sent stuff, so I



       20  don't know where to --



       21         Q.    Okay.  Well, this is the process going



       22  into the request to deny based upon the security



       23  concerns.  So this would have been information that



       24  was given to the decision makers prior to the decision



       25  being made in August of 2016.
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        1         A.    I don't think so.



        2         Q.    Okay.  Number 18.  Can you provide us the



        3  answer -- the department's answer to Number 18?



        4         A.    So I'll just -- I'll take them one at a



        5  time.



        6         Q.    Okay.  That would be great.



        7         A.    Okay.  So it's my understanding the



        8  Social Security Death Master File, you have to be



        9  credentialed to utilize that system.  So you have to



       10  go through a process.  And those with a legitimate



       11  need to view that information are then granted access



       12  and they can use that to verify for employment



       13  purposes that the Social Security number of employees



       14  is valid and other legitimate business reasons such as



       15  that.  That's my understanding of the Social Security



       16  Death Master File and how it's accessed.



       17               Ancestry.com, I can't speak to it.  We



       18  don't provide them information.  They find it from



       19  publicly available sources is my understanding or what



       20  people voluntarily put into that system.  But the



       21  Department of Health and Senior Services does not



       22  provide them information.



       23               I can't speak to the California Birth



       24  Index and their laws.  I don't -- I don't know what



       25  governs them.
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        1               And the Death Certificate Database at the



        2  Missouri Secretary of State's website, as we



        3  discussed, that information is only made available



        4  upon 50 years of a person's death.



        5         Q.    I want to go back to the California Birth



        6  Index.  The question wasn't what are they allowed by



        7  law in California to post.  The question is please



        8  explain the material difference between the security



        9  concerns allegedly presented by Ms. Ganz's request and



       10  the information available in the California Birth



       11  Index.  And your answer is?



       12         A.    I don't know what information is



       13  available in the California Birth Index.



       14         Q.    And the same thing is true with



       15  Ancestry.com?



       16         A.    Correct.



       17         Q.    So you're not sitting here testifying on



       18  behalf of the department today that there are



       19  differences between those security concerns regarding



       20  the request by Ms. Ganz and Ancestry.com or California



       21  Birth Index because you don't know what's available



       22  there?



       23         A.    I don't know what's available there.  I



       24  don't know if they are different.  If they're offering



       25  the same information, I would say the security
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        1  concerns are the same.



        2         Q.    Topic 19, what is the department's answer



        3  to Topic 19?



        4         A.    As the request was discussed and



        5  evaluated in that meeting, it's my understanding that



        6  as -- in working to get to a more reasonable cost



        7  estimate, we seem to have perhaps gotten away from the



        8  statute, which is a single listing for a single day.



        9  And that's not what was asking to be provided.



       10               So as we tried to be more reasonable in



       11  cost, it seemed that we may be slipping farther away



       12  from what's allowed under the statute, and that's a



       13  question that's still up for discussion and decision;



       14  not by me.  And then the issue of the security was --



       15  is a big deal and how they were going to post and use



       16  that information.  And so the department exercised its



       17  discretion not to release this information.



       18         Q.    But to be clear, you say you've been



       19  raising security concerns since day one?



       20         A.    Correct.



       21         Q.    Were people just not listening to you?



       22         A.    There was internal discussion



       23  regarding -- it was -- it wasn't a matter of not



       24  listening.  It was a matter of I believe focusing on



       25  going through the process.  We were asked what it
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        1  would cost to do it.  Figure out the cost and we'll



        2  talk about going forward.



        3         Q.    Wasn't that --



        4         A.    Because the first question was what was



        5  the cost.



        6         Q.    Why was that the first question?



        7         A.    I can't -- I can't speak to that.



        8         Q.    Does it make any sense to go through



        9  literally months of calculating the cost if the



       10  request was going to be denied all along?



       11         A.    I can't speak to that.



       12         Q.    Wasn't that a waste of your time and



       13  everybody else who worked on the cost estimates?



       14         A.    We were following directions we were



       15  given.



       16         Q.    And who --



       17         A.    We were asked.



       18         Q.    -- gave those directions?



       19         A.    We -- the request came forward and it



       20  asked -- that is typ-- that is not an unusual process.



       21  When the question comes in, the first -- because,



       22  frankly, a lot of times when someone asks for



       23  information, aside from this request, the requester is



       24  interested in how much is it going to cost.  Because



       25  it's going to make a difference to the requester of
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        1  whether they actually want to go forward with it or



        2  not.



        3               And so that -- it wasn't a matter of



        4  trying to waste time or do this.  That's just simply



        5  how it goes a lot of times.  Because we don't start on



        6  pulling information frequently until we can give the



        7  requester a baseline estimate and they can say, yeah,



        8  I actually do still want to go about this.



        9         Q.    Can you think of any time where it's



       10  taken months to arrive at a cost estimate?



       11         A.    It all depends on the nature of the



       12  request.



       13         Q.    That wasn't my question.  Can you recall



       14  a time, other than here, where it's taken months to



       15  arrive at a cost estimate?



       16         A.    I don't know.  I'd have to go back and



       17  look.  I can recall times that it has definitely taken



       18  more than a couple of weeks to come up with a cost



       19  estimate, particularly when we're trying to make a



       20  clear determination of what specifically is being



       21  requested, which happens frequently.



       22               Might not have happened with this



       23  particular one, but people request stuff much like



       24  we've had our discussions and don't fully understand



       25  what one is asking for.  So there's been more than one











                                     53



�











        1  occasion where it's taken significant time because we



        2  have lots of discussions about, you know, this is what



        3  you asked for but this is how the data is.  Is that



        4  what you meant?  And back and forth on the costs.



        5         Q.    But that's not -- that wasn't the delay



        6  here, was it?



        7         A.    The delay here was a debate over the



        8  cost.



        9         Q.    The request -- the original request made



       10  is still the request outstanding now, for the names



       11  and dates only.  Correct?



       12         A.    Yes.  Correct.



       13         Q.    And that would be a listing by day of



       14  persons born and a listing by day of persons who died?



       15         A.    Correct.



       16         Q.    So that was the original request?



       17         A.    Yes.



       18         Q.    And that's the request you spent months



       19  calculating how much it would cost to produce



       20  responsive information?



       21         A.    Yes.



       22         Q.    And so why was there a decision made to



       23  deny the request only after months had been spent



       24  determining the cost?



       25               MS. BLIGH:  I'm going to object that
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        1  that's been asked and answered with respect to her



        2  response to Number 19.



        3               You can go ahead and answer again if



        4  you'd like, but --



        5               THE WITNESS:  So, you know, the initial



        6  request we talked about earlier, the disconnect



        7  between whether it can be -- whether legally it can be



        8  run on one day and technologically.  So that took some



        9  time going back and forth with two sides not really



       10  understanding before that came to became clear.



       11               And then with your request that it be run



       12  a year at a time and then, you know, making the



       13  determination can that, in fact, be run a year at a



       14  time technologically.  So getting -- that took some



       15  time getting to that point alone.  Because those are



       16  two -- as you know in the cost estimates, two very big



       17  differences in that cost estimate.



       18  BY MR. RHODES:



       19         Q.    Let me stop you there.  I agree with all



       20  that.  And then I got a revised cost estimate of



       21  approximately 5,000 dollars.



       22         A.    Correct.



       23         Q.    And that was based upon running by year



       24  rather than by day?



       25         A.    Correct.
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        1         Q.    So a determination had been made then



        2  that running the two respective requests by year would



        3  cost a total of approximately 5,000 dollars?



        4         A.    Uh-huh.



        5         Q.    Yes?



        6         A.    Yes.



        7         Q.    Okay.  The request had not been denied at



        8  that point.



        9         A.    It had not been denied at that point, you



       10  are correct, but it also had not been approved.



       11  They -- they only focused on the cost to see if that



       12  was the direction that the requester wanted to go.



       13  And that is common practice with any request that



       14  comes in, whether it's this one or not.  The initial



       15  focus is on what would it cost, to see if the



       16  requester is still wanting to proceed.



       17               And then -- and this has just been the



       18  practice.  Then they look at, okay, we can provide



       19  it -- not -- not -- technically we can provide it.  We



       20  can generate the requested information or we have the



       21  requested information, determination and the cost of



       22  it.  And then they proceed to now are we allowed to



       23  release it.



       24               They start with the physically poss-- is



       25  it possible to even do what the request was and what
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        1  is the cost if it's possible.  And then they focus on



        2  the and now can we.



        3         Q.    So a determination was made that it was



        4  physically, slash, technologically possible to fulfill



        5  the request at a cost of approximately 5,000 dollars?



        6         A.    Correct.



        7         Q.    So then what happened between that



        8  determination and the determination to deny the



        9  request?



       10         A.    At that point under any -- on almost all



       11  of our requests then they shift to, okay, technically



       12  it's possible.  And then they shift focus and they



       13  gave -- they sent you the cost and then they shifted



       14  their focus to, okay, what's now allowable and what



       15  can -- you know, should be allowed and should do.



       16               And then my understanding is at that



       17  point is when they began looking at the specificity of



       18  the law, a listing by a single day -- we seemed to be



       19  getting away from that language -- and the security



       20  concerns.  And the decision was made to deny.



       21         Q.    Okay.  You have said a couple times now



       22  the law allows a single listing for a single day.  But



       23  you agreed earlier that the production would have been



       24  everybody born on a specific -- on one day and then



       25  the next sheet, the next table would have been
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        1  everybody born on the next day --



        2         A.    Correct.



        3         Q.    -- correct?



        4         A.    Correct.



        5         Q.    So that would be a single listing for a



        6  single day.  Correct?



        7         A.    That would be a -- a database of an



        8  entire year.



        9         Q.    A database of 365 single listings of



       10  single days?



       11         A.    Correct.



       12         Q.    And so are you saying -- this is why I'm



       13  asking this.  Are you saying the request was denied



       14  because it was not a request for a listing of



       15  individuals born on a single day?



       16         A.    I'm saying the request -- when they



       17  looked at it, I don't -- I don't know that legally



       18  it's ever been determined would that actually fit



       19  that.  But we were uncomfortable because it appeared



       20  to be getting farther away from the language of the



       21  statute.



       22         Q.    Okay.  But the specific question here is



       23  the reasons or reason the Missouri Department of



       24  Health and Senior Services decided to deny the



       25  request.  Are you saying the request was denied
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        1  because the request did not comply with 193.245 or --



        2         A.    I'm saying that we're not sure it would



        3  have complied with that.  And that, coupled with our



        4  security concerns as well, led to the determination to



        5  deny the request.



        6         Q.    So you are not testifying on behalf of



        7  the department that the request at issue here did not



        8  comply.  You are only testifying that the request at



        9  issue here may not comply?



       10         A.    That's my understanding, but I -- I was



       11  not at that meeting, so I don't --



       12         Q.    Well, you're here to testify on behalf of



       13  the department in response to these topics.  Correct?



       14         A.    Yes.



       15         Q.    And so your answer is not your personal



       16  knowledge, but what the department knows.  You



       17  understand that?



       18         A.    Yes, I do.  I didn't have -- I did not



       19  have specific discussion on this specific topic in the



       20  manner that you've presented it.



       21         Q.    So on behalf of the department, your



       22  answer is, in response to Topic Number 19, that the



       23  request was denied for two reasons.  One, because of



       24  security concerns.  Correct?



       25         A.    Correct.
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        1         Q.    And we discussed those?



        2         A.    Yes.



        3         Q.    And two, because the request may not --



        4  but the department did not determine whether it, in



        5  fact, did not, but the request may not comply with



        6  193.245; is that correct?



        7         A.    Yes.



        8         Q.    And the answer to Topic 20 is what?



        9         A.    Garland Land was the previous state



       10  registrar for the department.



       11         Q.    Okay.



       12         A.    I think he -- he was there for a very



       13  long time, 30-plus years.



       14         Q.    And he's now retired?



       15         A.    Yes.



       16         Q.    And Mr. Ward replaced him?



       17         A.    No.  There was another person in between.



       18         Q.    There was an interim in between?



       19         A.    There was another, uh-huh.



       20         Q.    Do you know that person's name?



       21         A.    Ivra Cross.



       22         Q.    I'm sorry?



       23         A.    Ivra Cross.



       24         Q.    And Mister?



       25         A.    Ms.
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        1         Q.    Ms.  I didn't recognize the name.  Is



        2  Ms. Cross still with the department?



        3         A.    No.  Retired.



        4         Q.    She's retired.  And Topic No. 21, what is



        5  the response?



        6         A.    To my knowledge, after there was some



        7  press articles, Garland Land reached out to the



        8  department and forwarded some information to us that



        9  he had forwarded to others.  And then he had also made



       10  a phone call to one of our staff members saying that



       11  he was willing to help if we needed any assistance.



       12               These were unsolicited communications.



       13  And at that time he also offered help for if we needed



       14  assistance in repealing the statute, that he would --



       15  he was volunteering to help.  It was unsolicited.



       16         Q.    And did he actually provide any



       17  assistance?



       18         A.    Not to my knowledge, no.



       19         Q.    And what was -- what efforts did the



       20  department go to to get the statute repealed?



       21         A.    We would have made a request to the



       22  Governor's Office as part of our legislative policy



       23  for the session, that we would request the statute be



       24  repealed.



       25         Q.    And was there anything done beyond that?
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        1         A.    I believe there was a bill filed.  So I



        2  believe our legislative liaison probably spoke with a



        3  legislator.  I can't recall which one filed the bill,



        4  but I do believe there was a bill filed or that



        5  language was put into an existing bill to have it



        6  repealed, but that bill did not pass.



        7         Q.    And was there a hearing on that bill?



        8         A.    I'd have to go back and double check.



        9         Q.    Are you aware of any activities on behalf



       10  of the department to support that bill besides asking



       11  that it be introduced and the --



       12         A.    I'm not aware of us actually testifying.



       13  I don't know that they would have needed us to testify



       14  at that particular point in time.



       15         Q.    And you're not aware of there being any



       16  hearing on it?



       17         A.    I'm not specifically aware, but I assume



       18  that there were.



       19         Q.    Okay.  And do you know if it ever got out



       20  of the committee?



       21         A.    No.  I didn't follow it that closely to



       22  see which stage it got to.



       23         Q.    Do you know what committee this was?



       24         A.    No.  I'd have to go back and check.



       25         Q.    And what's the answer to Topic 22?
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        1         A.    I don't believe we had any.  We did



        2  receive -- the department did receive another



        3  unsolicited e-mail from I believe a genealogist



        4  stating her concerns with us releasing this



        5  information.



        6         Q.    And you don't know of any others?



        7         A.    I don't know really what you mean by



        8  affiliate of the department.  I -- no, I don't believe



        9  we discussed this outside of department staff.



       10         Q.    Okay.  Let's go off the record.



       11               (A recess was taken.)



       12               (Exhibits 2, 3 and 4 were marked for



       13  identification.)



       14  BY MR. RHODES:



       15         Q.    Ms. Tesreau  --



       16         A.    Yes.



       17         Q.    -- I want to show you what I've marked as



       18  Exhibits 2, 3 and 4 and ask you whether you were aware



       19  of these communications at the time that you answered



       20  the Topic number 22 in the request or whether you were



       21  unaware of them?



       22         A.    I was unaware of them.



       23         Q.    Okay.



       24         A.    I didn't go through all the documentation



       25  that we submitted.











                                     63



�











        1         Q.    That's fine.  I just want to make sure



        2  you weren't distinguishing these for some reason from



        3  your answer to 22.  You just were not aware of them?



        4         A.    Correct.  I wasn't aware of them.  I



        5  wasn't distinguishing them.  But I would point out



        6  that these were each to what I believe would be his



        7  counterpart in those states.



        8         Q.    That's my assumption.



        9         A.    Yes.



       10         Q.    But the request for 22 --



       11         A.    Correct.  Yes.



       12         Q.    Okay.  You do agree, based upon what you



       13  see in front of you, that the communications in 2, 3



       14  and 4 would be responsive to Topic 22, but you just



       15  weren't aware of them at the time you gave your



       16  initial answer?



       17         A.    Yes.



       18         Q.    Do you know what the purpose of these



       19  communications in Exhibits 2, 3 and 4 was?



       20         A.    The purpose, I would assume --



       21         Q.    I'm sorry.  I'm just saying do you -- are



       22  you -- I mean, I can assume based upon reading them,



       23  but do you know what the purpose was?



       24         A.    I think the purpose would have been to



       25  get information on how a similar state with a similar
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        1  record would -- or similar concerns would have handled



        2  a request of this nature.  This was a very unique



        3  request and one that we had not had before.



        4         Q.    And do you know what the response was of



        5  any of these individuals?



        6         A.    I do not.  I didn't -- I didn't know that



        7  the e-mails had gone.



        8               (Exhibit 5 was marked for



        9  identification.)



       10  BY MR. RHODES:



       11         Q.    Let me show you Exhibit 5.  And were you



       12  aware of Exhibit 5 prior to today?



       13         A.    No.



       14         Q.    And do you know any of the individuals in



       15  Exhibits 2, 3 and 4?



       16         A.    I know Mr. Ward.



       17         Q.    I knew you were going to say that the



       18  minute I asked the question.  Did you know any of the



       19  recipients of the e-mail in 2, 3 and 4?



       20         A.    I do not.



       21               MR. RHODES:  Off the record.



       22               (Off the record.)



       23               (Exhibit 6 was marked for



       24  identification.)



       25  BY MR. RHODES:











                                     65



�











        1         Q.    I'm going to show you Exhibit 6.  And I



        2  believe that you testified that Mr. Garland reached



        3  out to the department following some publicity.  Had



        4  you seen Exhibit 6 before today?



        5         A.    No, I had not.



        6         Q.    And I'm sorry.  What is the name of the



        7  former registrar?



        8         A.    Garland Land.



        9         Q.    Garland -- so it's Mr. Land?



       10         A.    Yes.



       11         Q.    Garland is his first name?



       12         A.    Correct.



       13         Q.    And I will tell you that based upon the



       14  documents that the department has previously produced



       15  in this lawsuit, Exhibit 6 is the first document



       16  chronologically that I was provided in which Mr. Land



       17  is included.



       18         A.    Okay.



       19         Q.    What did you base your prior testimony



       20  that Mr. Land reached out to the department as opposed



       21  to what appears to be the opposite based upon



       22  Exhibit 6?



       23         A.    There was an e-mail that I had seen where



       24  Mr. Ward had indicated Mr. Land had contacted him, had



       25  called him about the information, the Reclaim The
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        1  Records.  And there was an e-mail that I had seen that



        2  Mr. Land had forwarded to Mr. Ward that had an article



        3  attached about the -- the request.  It was a news



        4  article.



        5         Q.    And who is Wayne Schramm --



        6         A.    Wayne --



        7         Q.    -- S-c-h-r-a-m-m?



        8         A.    He -- he was and may still be -- I'd have



        9  to double check -- an employee of the department.



       10         Q.    And what were his -- what was his title



       11  or responsibilities or duties in general?



       12         A.    He was an analyst.  And then when he



       13  retired, he was a part-time employee who worked -- who



       14  telecommuted, worked for us.  And that's why I say may



       15  still be.  I'm not certain if he still is or not.



       16         Q.    And who is Chris Sutherland?



       17         A.    That name's not ringing a bell.  This is



       18  6.



       19         Q.    What's the date of 6?



       20               MS. BLIGH:  July 21st.



       21  BY MR. RHODES:



       22         Q.    July 21st.  Be right back.



       23               (Off the record.)



       24               (Exhibit 7 was marked for



       25  identification.)
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        1  BY MR. RHODES:



        2         Q.    Going to show you Exhibit 7.  Does this



        3  appear to be Mr. Land's response to Exhibit 6?



        4         A.    It does appear to be so.



        5               (Exhibit 8 was marked for



        6  identification.)



        7  BY MR. RHODES:



        8         Q.    And I'm going to show you Exhibit 8.  And



        9  is Exhibit 8 the e-mail that you referred to that was



       10  the basis of your earlier answer that Mr. Land had



       11  reached out to the department following some publicity



       12  about this lawsuit?



       13         A.    I think so.



       14         Q.    Okay.  So you see now that based upon



       15  Exhibit 6 and 7, that, in fact, it was the department



       16  who reached out to Mr. Land in July, well before there



       17  was any publicity about this lawsuit.  Correct?



       18         A.    I don't know that I can say that, because



       19  the -- the e-mail from the department in July of '16



       20  says, Thank you for taking the time to discuss.  I



       21  don't know who called who.  Because I also know that



       22  there was an e-mail that said he called us.



       23         Q.    Okay.  Well, there was no -- there was no



       24  lawsuit in July.



       25         A.    Correct.
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        1         Q.    So there was no publicity in July.



        2         A.    Correct.  I'm simply saying this e-mail



        3  dated -- from a department employee that says, Thank



        4  you time -- thank you for taking the time to discuss,



        5  I don't know who called who.



        6         Q.    Do you know why Mr. Land would have been



        7  aware of the request --



        8         A.    I do not.



        9         Q.    -- in July of 2016?



       10         A.    I do not.  I do not.



       11         Q.    Do you have any reason to believe he



       12  would have been aware of the request other than being



       13  informed by someone from the department?



       14         A.    I do not.



       15               (Exhibit 9 was marked for



       16  identification.)



       17  BY MR. RHODES:



       18         Q.    I'm going to show you Exhibit 9 and ask



       19  you to tell me which portion of these relates to a



       20  request for birth or death records?



       21               MS. BLIGH:  And I'm just going to -- I'm



       22  going to object that the question is vague as to what



       23  you mean by which one of these.  I don't even know



       24  that we know what this is.



       25               MR. RHODES:  These notes -- these were
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        1  documents -- unfortunately, because it has this big



        2  black, you can't see, but these are documents produced



        3  by the department.



        4               MS. BLIGH:  Okay.  And I'm sorry.  I just



        5  didn't see a Bates number.



        6               MR. RHODES:  You can't see a Bates number



        7  because of the giant black on the bottom.



        8               MS. BLIGH:  Sure.  Sure.



        9               MR. RHODES:  In fact, I can probably tell



       10  you what the Bates number is.  834 and 835.



       11               MS. BLIGH:  Okay.



       12               THE WITNESS:  The only iss-- the only



       13  thing that I see on this document is a notation for --



       14  to call Harold and Keri regarding birth and death



       15  requests 1910 to 2015.



       16  BY MR. RHODES:



       17         Q.    Okay.  So the next thing below that, Mak



       18  agreed to drop identifiers.  You don't believe that



       19  relates to a request --



       20         A.    No.



       21         Q.    -- for birth or death records?



       22         A.    No.  Not as it pertains to this case.



       23         Q.    Or any birth or death records?  Remember



       24  because this -- one of the topics here is all birth



       25  and death record listing requests.
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        1         A.    Uh-huh.



        2         Q.    And I'm just asking the information



        3  underneath, Call Harold, slash, Keri --



        4         A.    The information here is birth and death



        5  record request listing, so the listing under 193.145



        6  [sic].



        7         Q.    Exactly.  And I just don't know what



        8  this --



        9         A.    No.  That would not have been under



       10  there.



       11         Q.    Okay.  That's all I wanted to know



       12  because I had no idea what --



       13         A.    Uh-huh.



       14         Q.    -- what it was.



       15               (Exhibit 10 was marked for



       16  identification.)



       17  BY MR. RHODES:



       18         Q.    I'm going to show you Exhibit 10.  And



       19  the top e-mail from Mr. Ward, who was the state



       20  registrar.  Correct?



       21         A.    Correct.



       22         Q.    Says, FYI, I've called Stacy and she's



       23  going to talk to Harold.  We're not to do anything for



       24  now until -- until Stacy gets back to me.  Vital



       25  records are not Sunshineable.
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        1               Do you see that?



        2         A.    Yes.



        3         Q.    You had testified that no one looked at



        4  whether these records were responsive and producible



        5  until after the cost estimate had been prepared.



        6         A.    I had testified that the department --



        7  the department director, the upper levels of the



        8  department had not sat down to make that



        9  determination.



       10         Q.    And Mr. Ward as the state registrar has



       11  no role in that?



       12         A.    He has a role.  And that was something



       13  that we had talked about earlier, that we had raised



       14  these concerns.  But the process for moving forward,



       15  as we discussed earlier, was making the determination



       16  is it technically possible to produce the information



       17  or do we have the information that has been requested



       18  and what is the cost to do it before they move onto



       19  should we, could we under the law do it.



       20               This information -- I mean this is



       21  consistent with what I had said.  We -- the program



       22  and others, myself included, had voiced concerns, but



       23  that wasn't the process for going through to make the



       24  determination at the department.



       25         Q.    How can you say this e-mail is consistent
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        1  when the state registrar says, quote, We're not to do



        2  anything for now?



        3         A.    It's -- that statement is in regards to



        4  generating lists.  We weren't going to begin



        5  generating lists and incurring costs.



        6         Q.    He says, Until Stacy gets back to me.



        7               Who is Stacy?



        8         A.    Stacy Kempker is an administrative



        9  assistant.



       10         Q.    To?



       11         A.    To Harold Kirbey and now to myself.  And



       12  so it was about her communicating back to him whether



       13  we're supposed to start -- what the decision, the



       14  determination of whether we should start generating



       15  lists.



       16         Q.    And the e-mail as to Janet Wilson, who



       17  was she at the time?



       18         A.    She's one of our employees, I believe.



       19  Yes.



       20         Q.    What was her job?



       21         A.    She's the BRFSS and the YRBS County Level



       22  Study it says below -- down below on that document and



       23  mor-- Missouri cancer registry coordinator.



       24         Q.    That's B-R-F-S-S, comma, Y-R-B-S.



       25               And do you know why she was involved in
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        1  this request?



        2         A.    It would have been helping direct and



        3  assisting in the collection of the request if we were



        4  to generate those lists.



        5         Q.    And Lynette Jackson also received the



        6  e-mail?



        7         A.    She was support person in -- for Bureau



        8  of Vital Statistics.



        9         Q.    And David Kelly?



       10         A.    One of our employees.



       11         Q.    And what was his job?



       12         A.    I'll have to double check, but I believe



       13  he was an analyst.



       14         Q.    And Lois?



       15         A.    Also one of our employees.



       16         Q.    And her job?



       17         A.    I'll have to double check.  At the time



       18  she was either a supervisor or a manager in that unit



       19  or an analyst in that unit.



       20         Q.    In response to Topic 19, after looking at



       21  Exhibit 10, are you -- is the department now saying



       22  that the request was denied because, quote, vital



       23  records are not Sunshineable, closed quote?



       24         A.    It is our position that vital records are



       25  governed by Statute 193.245, which is different than











                                     74



�











        1  the Sunshine statutes, yes.



        2         Q.    So is it the department's position that



        3  my client's requests were denied because, quote, vital



        4  records are not Sunshineable, closed quote?



        5         A.    It's the department's position that vital



        6  records are governed by 193.245, which is not part of



        7  the Sunshine statute.



        8         Q.    And is it the department's position that



        9  my client's listings are not covered by the Sunshine



       10  Law?



       11         A.    Yes.



       12               (Exhibit 11 was marked for



       13  identification.)



       14  BY MR. RHODES:



       15         Q.    Let me show you Exhibit 11.  I want to



       16  ask you about the e-mail that starts in the middle of



       17  the first page on Exhibit 11 from Cherri Baysinger.



       18  Tell me what Ms. Baysinger's job was at the time.



       19         A.    She's a section administrator for the



       20  section for Epidemiology for Public Health Practice,



       21  which would include the Bureaus of Vital Statistics



       22  and Vital Records.



       23         Q.    And this e-mail went to you?



       24         A.    Yes.



       25         Q.    Mr. Kirbey at the time was your boss?
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        1         A.    Yes.



        2         Q.    Lisa Brown, what was her job at the time?



        3         A.    She was the other deputy director for the



        4  division.



        5         Q.    Okay.  And Ms. Baysinger states in the



        6  last paragraph on this page, She started down the



        7  these are public records street.



        8         A.    Yes.



        9         Q.    Do you know what that means?



       10         A.    Just -- I'm assuming she was saying that



       11  Ms. Ganz was indicating that these records are a



       12  public record.



       13         Q.    Oh, down -- oh, it's slang for she



       14  started down the road with the argument that these are



       15  public records?



       16         A.    That's how I would interpret that, but --



       17         Q.    Okay.  Now I get public records street.



       18         A.    -- I didn't write it.



       19         Q.    I would have put public road.



       20               I told her that Missouri is not an open



       21  records state and that there was a process in our



       22  Vital Records law to release birth and death listings.



       23               Is it the department's position that



       24  Missouri is not an open records state and was that the



       25  basis for the denial of my client's request?
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        1         A.    In regards to open record -- or in



        2  regards to vital statistics, vital records, these



        3  records, yes, they are governed by 193.245.



        4         Q.    And specifically birth and death



        5  listings?



        6         A.    A listing of birth and death as



        7  requested, yes.



        8         Q.    So it's the department's position that as



        9  to birth and death listings, quote, Missouri is not an



       10  open records state, closed quote?



       11         A.    Correct.  It's governed by 193.245.



       12               (Exhibit 12 was marked for



       13  identification.)



       14  BY MR. RHODES:



       15         Q.    I want to show you Exhibit 12.  This is



       16  an e-mail from Stacy Kempker.  And in the first



       17  paragraph it reads, This is the quote for this DOB



       18  Sunshine request.  It would be the same for the DOD



       19  one.



       20               Do I take it these are abbreviations for



       21  date of birth and date of death?



       22         A.    Yes.  That's what I would assume.



       23         Q.    The only information that we would be



       24  allowed to give them is the DOB or DOD and a name in



       25  no corresponding order.  There would be no way to
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        1  identify John Doe died or was born on this day.



        2               Do I correctly read this that Ms. Kempker



        3  was stating that you would provide a list of names --



        4  let's say there was a request for two days, date of



        5  birth -- listing -- birth listing for two days,



        6  September 1st and September 2nd.  That she would



        7  provide the list of names in one response and the



        8  dates in another so that you would have no way of



        9  knowing if John Doe died or born on September 1st or



       10  September 2nd?



       11         A.    If the request -- as stated here, for



       12  December 10-- 1910 to the 2015, for those dates, yes,



       13  that's what she was talking about in this regard.



       14         Q.    Yes.



       15         A.    That if -- going back to the are we



       16  asking for a specific day or are you asking for a



       17  batch?  So if you asked for a batch, we would give you



       18  all of them and not do the delineation.



       19         Q.    So if there was -- if Jane Doe was born



       20  on -- well, let me go back to using John Doe.



       21               If John Doe was born on September 1st and



       22  Jane Doe was born on September 2nd and those were the



       23  only two people born in the state on those two dates



       24  and I made a request for births on September 1st and



       25  2nd, you'd give me Jane and John Doe, but you wouldn't
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        1  tell me which day they were born on?



        2         A.    That's what we would go back and forth on



        3  getting the specificity of what you're requesting.  It



        4  could be interpreted both ways.  So yes, if the



        5  request came in and said, I need everybody who's born



        6  on September 1st and 2nd, that can be interpreted two



        7  different ways.  And I could give you, as you stated



        8  in your example, two names and no distinction of what



        9  day they were born or the dates with -- distinguished.



       10         Q.    Is that what Ms. Ganz's request was?



       11         A.    I have to look back.  I think it's on



       12  here.



       13               So just speaking directly to this



       14  example, and I would use this example that we applied



       15  to all of them.  This is what we run into all the time



       16  with data when I talk about we would go back and forth



       17  with requesters because it can be very unclear even



       18  when it seems clear what they're asking for.



       19               You could read her request both ways.  So



       20  when she's giving us the statute, in which case she



       21  indicates Missouri's Vital Records statutes are



       22  governed by 193.245.1 -- she points to point one.



       23  She's saying a listing of persons who are born or die



       24  on a particular date.  And she says, Based on this



       25  statute, I would like to order such a listing covering
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        1  all persons born in the state of Missouri between



        2  January 1, 1910 and December 31st, 2015.



        3               Without clarification between the



        4  requests -- the requester and ourselves, I think two



        5  different individuals could interpret that two



        6  different ways.  And one could say they want a listing



        7  of everybody between 1910 and 2015 that doesn't



        8  distinguish between -- they want a listing.  Well,



        9  that would be a listing that doesn't distinguish who



       10  was born on which days.



       11         Q.    Doesn't she say, This is a request for



       12  just the basic index to the births?



       13         A.    Yes.  But that's still the same thing.



       14  She's making the distinction between I'm asking for a



       15  listing and not actual birth certificates.



       16         Q.    Right.  She didn't say a listing.  She



       17  said an index.  You can't have an index of just names



       18  without dates, can you?



       19         A.    I don't know.



       20         Q.    What do you think an index is?  What do



       21  you think a birth index is?



       22         A.    A listing of people born.



       23         Q.    Without regard to when they're born?



       24         A.    It could be.



       25         Q.    You think that's a birth index?
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        1         A.    Depends on what a researcher is looking



        2  for.



        3         Q.    I'm asking what you think.



        4         A.    Yes.  I think it could be both ways if --



        5  and again, that's where we're going with these



        6  different things.  Depending on what a researcher or



        7  an individual who's requesting this is looking for,



        8  perhaps they're interested in names.  So the index



        9  would be the names because it's a listing of the



       10  names.  Or they're interested in the dates.  I -- I



       11  don't know without that clarification.



       12         Q.    And when did you obtain that



       13  clarification?



       14         A.    That was part of everything that was



       15  going back and forth.  So I'm assuming we got



       16  additional feedback after this e-mail from Ms. Kempker



       17  saying we would be -- if you give a listing from 1910



       18  to 2015, it would have all of the names, but not a



       19  distinction between the days.



       20         Q.    But you don't know when that



       21  clarification would have came?



       22         A.    I don't know when that e-mail would have



       23  come, if we got clarification that came back in.  I'm



       24  assuming we did, but I don't know what date.



       25         Q.    Did the department deny my client's
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        1  request because it didn't understand whether it wanted



        2  to match the names to the dates?



        3               MS. BLIGH:  Okay.  Objection.  I'm going



        4  to object to the extent it's been asked and answered.



        5  I think Ms. Tesreau has indicated multiple times why



        6  the department denied the request.



        7               THE WITNESS:  Okay.



        8               MS. BLIGH:  You can answer if you'd like.



        9               THE WITNESS:  On the -- I mean --



       10  BY MR. RHODES:



       11         Q.    Do you want me to repeat the question?



       12         A.    Yeah, that's fine.



       13         Q.    Did the department deny my client's



       14  request because it didn't know whether Ms. Ganz wanted



       15  the names matched to the dates?



       16         A.    No.



       17               MS. BLIGH:  Same objection.



       18               THE WITNESS:  Okay.



       19               (Exhibit 13 was marked for



       20  identification.)



       21  BY MR. RHODES:



       22         Q.    I'll show you Exhibit 13.  In Exhibit 13



       23  Ms. Wambuguh -- am I close?



       24         A.    Wambuguh.



       25         Q.    Wambuguh stated she had spoken to
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        1  Ms. Ganz and discussed the following points.  One, we



        2  can only provide name and date for listing birth or



        3  death.  Do you see that?



        4         A.    Yes.



        5         Q.    Why would she say that if that's not



        6  true?



        7         A.    Can you restate?  I'm not sure what



        8  you're asking.



        9         Q.    I thought you said that it was denied



       10  because the department can't provide a name and date



       11  for birth and death listings.



       12               MS. BLIGH:  I'm going to object.  I'm not



       13  sure that that's an accurate recitation of what you



       14  testified to.  I just -- I think -- I think what she



       15  testified to is what they can and what they -- what



       16  they can technologically provide as opposed to what



       17  they should provide with respect to the particular



       18  statutory wording is different.



       19               THE WITNESS:  So I think this e-mail is



       20  consistent with what I have said.  When going back and



       21  speaking with someone, what she's -- what -- what



       22  Mrs. Wambuguh is lining out here is that under



       23  193.245, we can only provide a name and a date.



       24  Again, this would be looking at it as if someone was



       25  asking us for a listing for a particular day.  So it's
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        1  talking about the technicality of what can we provide.



        2  BY MR. RHODES:



        3         Q.    Okay.



        4         A.    It's not talking about what we are



        5  legally allowed to provide or whether the department



        6  would exercise discretion in provision of.



        7         Q.    And I need to go look for something.



        8               Do you remember which exhibit was where



        9  we discussed how you -- the number of days in the



       10  request?  Didn't we look at that earlier today?



       11         A.    I don't think so in an exhibit.



       12         Q.    Oh, I thought we did.  Oh, it's right



       13  here, Exhibit 12.  If you'll look at Exhibit 12.



       14  Right -- oh, that's 13.



       15               Okay.  So we talked about Exhibit 12 and



       16  I want to go back to this.  The second full paragraph,



       17  for birth using the mainframe.  Do you see that



       18  paragraph?



       19         A.    Yes.



       20         Q.    From December 1, 1910  to December 31,



       21  2015 is 38,381 days --



       22         A.    Yes.



       23         Q.    -- correct?



       24         A.    Yes.



       25         Q.    So I want to make sure I understand your











                                     84



�











        1  position since your counsel has indicated that she



        2  thinks I may not understand it.  Are you saying that



        3  if my client had made 38,381 separate requests, one



        4  for each day, the department would have fulfilled



        5  those requests?



        6         A.    No, I'm not saying that.



        7         Q.    Well, that's why I asked that question



        8  because you keep saying the statute only allows a



        9  listing for one day.



       10         A.    Correct.



       11         Q.    And prior to the change in policy in



       12  response to this lawsuit, the department regularly



       13  satisfied requests for birth or death listings for one



       14  day.



       15         A.    Correct.



       16         Q.    So why are you -- why is your answer to



       17  my question no, that if my client had made 38,381



       18  separate requests --



       19         A.    Uh-huh.



       20         Q.    -- you would have denied them?



       21         A.    Because we would have seen the volume of



       22  requests and that it was requesting all of the



       23  information that was in there and we would have



       24  questioned why are we requesting 38,000 listings.  And



       25  the information that was provided with that request is
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        1  to publish them.  That raised -- that would have



        2  raised security concerns.  And I think we would have



        3  had the same result where we would have exercised



        4  discretion and denied the question.



        5         Q.    But you would not have denied it on the



        6  grounds that the request was for more than one day,



        7  would you?



        8         A.    Collectively that they were asking for



        9  38,000 days, yes.



       10         Q.    But you keep saying the statute only



       11  allows one request for one day.



       12         A.    The statute allows one request for one



       13  day and the statute --



       14         Q.    Does the --



       15         A.    -- grants us discretion on granting those



       16  requests.  And so what I had testified to is that



       17  routinely when we received a request from an



       18  individual for a day or two days, we typically granted



       19  it.



       20               This request, even if they had asked for



       21  individual days, would have been very far outside the



       22  norm of what we have ever been asked to provide



       23  before.  And I am confident that it would have raised,



       24  to the level of internal discussion much like this



       25  request did, about whether it was appropriate,
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        1  allowable to release this data.



        2         Q.    Okay.  That's why we're here, to keep



        3  drilling down.  So are you now saying in response to



        4  Topic Number 19 that the reason or reasons the



        5  department denied the request all related to the



        6  exercise of the department's discretion?



        7         A.    I'm not sure I'm grasping all related to



        8  the exercise of discretion.



        9         Q.    Okay.  Let's say I asked for all listings



       10  of elephant births.



       11         A.    Yes.



       12         Q.    I assume you would deny that on the



       13  grounds that you don't have those?



       14         A.    Correct.



       15         Q.    Okay.  I don't know why I came up with



       16  elephant, but I just did.



       17               And let's say I asked for a listing of



       18  individuals born in Cole County, Missouri on



       19  September 28th, 1956.  You would deny at least that



       20  part of the request that -- well, you would deny that



       21  request?



       22         A.    Correct.



       23         Q.    Because you believe that information is



       24  not allowable under the statute?



       25         A.    Yes.  Statute says we can provide a
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        1  listing for Missouri.



        2         Q.    Correct.  So under the department's



        3  interpretation of the statute, you believe the statute



        4  also says you may deny a request that's otherwise



        5  allowable under the statute, i.e., a request for just



        6  the names and date of a particular date?



        7         A.    Yes.



        8         Q.    So did the department deny my client's



        9  request because the request did not fit within the



       10  allowable information, i.e., a listing of names of



       11  persons born in Missouri on a specific date, or did it



       12  determine that the request was within the allowable



       13  information but the department would nevertheless



       14  exercise its discretion to deny the request?



       15         A.    I think it was a combination of factors.



       16  Yes, the department -- even if -- the department



       17  believes that even if there is a request within the



       18  parameters of the statute, it has discretion to deny



       19  that request.



       20         Q.    I understand that.



       21         A.    I think all of those factors played into



       22  the denial of this request.



       23         Q.    Okay.  Well, was one of those factors the



       24  department's belief that the -- that the request did



       25  not fit within the allowable parameters, without
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        1  regard to the exercise of discretion of the statute?



        2         A.    I think there was concern that the manner



        3  in which it was asked to be provided does not fit



        4  within those parameters.



        5         Q.    Which is exactly why I asked my question.



        6  A req-- 38,381 separate requests for just the specific



        7  information listed in the statute, i.e., a listing of



        8  persons born on each of those dates --



        9         A.    Correct.



       10         Q.    -- the only basis the department had --



       11  would have for denying each of those requests was



       12  under the department's discretion?



       13         A.    Correct.



       14         Q.    Okay.  And you believe the department



       15  would have exercised the same discretion in denying



       16  those individual 38,381 requests --



       17         A.    Yes.



       18         Q.    -- as it did in response to the



       19  request --



       20         A.    Yes.



       21         Q.    -- that was submitted?



       22         A.    Yes.



       23               (Exhibit 14 was marked for



       24  identification.)



       25  BY MR. RHODES:
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        1         Q.    Let me show you Exhibit 14.  Exhibit 14



        2  is an e-mail from Ms. Loethen --



        3         A.    Loethen.



        4         Q.    -- Loethen to me dated July 22nd, 2016 in



        5  which she states, Staff is reviewing the information



        6  you provided below to determine whether lists



        7  compliant with Section 193.245 could be created in



        8  fewer hours, thereby reducing the cost estimates.



        9               Section 193.245 is the statute we've been



       10  talking about today?



       11         A.    Correct.



       12               (Exhibit 15 was marked for



       13  identification.)



       14  BY MR. RHODES:



       15         Q.    And then I'll show you Exhibit 15.  And



       16  if you turn to the second page, you'll see that this



       17  is -- the top of the second page is the same e-mail



       18  that we just looked at from Exhibit 14.  I then



       19  respond to her asking her to provide me an update.



       20  And then she responds to me with e-mail that's on the



       21  first page of Exhibit 15 dated August 1st.  Do you see



       22  that?



       23         A.    Yes.



       24         Q.    And she indicates at this point that



       25  staff has determined that they can run the list for











                                     90



�











        1  one year at a time versus one day at a time as



        2  originally estimated.  Correct?



        3         A.    Yes.



        4         Q.    And these lists are the lists that in



        5  this e-mail chain she tells me are lists compliant



        6  with Section 193.245.  Correct?



        7         A.    What she's saying is they can run lists



        8  one year at a time.  I don't believe she's saying that



        9  those lists are, in fact, compliant with 193.245.



       10         Q.    Well, on July 22nd she wrote me and said,



       11  Staff is reviewing the information you provided below



       12  to determine whether lists compliant with Section



       13  193.245 could be created in fewer hours, thereby



       14  reducing the cost estimates.  I will check the status



       15  of this and get back to you.  Correct?



       16         A.    That is what she put on there, but our



       17  staff would only be -- our staff could not answer



       18  whether they're compliant with 193.245.  Our staff



       19  would only be dealing with the technologically can we



       20  run this.



       21         Q.    But Ms. Loethen would be capable of



       22  making that determination, wouldn't she?



       23         A.    Yes.  But I don't know that she had at



       24  that point.



       25         Q.    Didn't she tell me that she would provide
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        1  me the estimate on providing lists compliant with



        2  Section 193.245 and didn't she provide me that on



        3  August 1st?



        4         A.    She determined on -- the e-mail that she



        5  sent on August 1st stated that they could run the list



        6  for one year at a time.  She did not indicate on



        7  August 1st that that would be compliant with the



        8  statute.



        9         Q.    But what list would she be running unless



       10  it was the list that she said, quote, Lists compliant



       11  with Section 193.245?



       12         A.    She also -- I don't -- I don't know.  I



       13  would not necessarily take that to state definitively



       14  that that's -- those lists are compliant with 193.245.



       15         Q.    Well, what other list do you think she



       16  was giving the estimate for?  The list of elephant



       17  births?



       18         A.    No.  She was giving information because



       19  you had requested that we try to find a way to run it



       20  in a shorter amount of time with fewer hours.  At that



       21  particular point in time during those conversations,



       22  to my knowledge, they had not sat down and had a



       23  discussion of whether that listing was still compliant



       24  with 193.245.



       25         Q.    Okay.  How do I determine the date of
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        1  this meeting that you've referred to in which the



        2  decision was made?



        3         A.    I'll have to go back and look.  Or if we



        4  can take a break, I can call back and try to determine



        5  it.



        6         Q.    Yeah.  If we could do that, please.  That



        7  would be great.  Thank you.  We can do that now.



        8         A.    Okay.



        9               (A recess was taken.)



       10  BY MR. RHODES:



       11         Q.    Okay.  Do you have the answer?



       12         A.    Yes.  Can you restate the question,



       13  please?



       14         Q.    Do you know the date of the meeting at



       15  which the decision was made to deny my client's



       16  request?



       17         A.    It was August 8th of 2016.



       18         Q.    And that was at the meeting that you



       19  previously discussed?



       20         A.    Yes.



       21         Q.    Okay.  That's all I have.  Thank you.



       22               MS. BLIGH:  Is that for the entire



       23  deposition?



       24               MR. RHODES:  For the entire deposition.



       25               MS. BLIGH:  Okay.











                                     93



�











        1               THE COURT REPORTER:  Signature?



        2               MS. BLIGH:  We'll waive signature.



        3               (Signature waived.)



        4



        5



        6



        7



        8



        9



       10



       11



       12



       13



       14



       15



       16



       17



       18



       19



       20



       21



       22



       23



       24
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        2                 CERTIFICATE OF REPORTER



        3



        4         I, Tracy Thorpe Taylor, CCR No. 939, within the



        5  State of Missouri, do hereby certify that the witness



        6  whose testimony appears in the foregoing deposition



        7  was duly sworn by me; that the testimony of said



        8  witness was taken by me to the best of my ability and



        9  thereafter reduced to typewriting under my direction;



       10  that I am neither counsel for, related to, nor



       11  employed by any of the parties to the action in which



       12  this deposition was taken, and further, that I am not



       13  a relative or employee of any attorney or counsel



       14  employed by the parties thereto, nor financially or



       15  otherwise interested in the outcome of the action.



       16



       17                   __________________________________

                            Tracy Thorpe Taylor, CCR, CRR
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